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HOW CAN WAR BE PREVENTED? 


Ix the two connected articles which appeared in recent numbers 
of this REvIew,! we have discussed certain proposed modifica- 
tions in the modes of conducting the operations of actual warfare 
both on the land and on the sea, and have carefully examined 
and combated the fundamental conceptions of the international 
law upon which these suggestions are based, and which are now 
advocated by a large and influential school of juridical writers. 
The importance, the worthiness, the grandeur even, of the ulti- 
mate reform sought to be accomplished by these philanthropic 
theorists, have not been denied nor in the slightest degree 
lessened. Accepting this final result as the noblest object to 
which not only the labors of enlightened publicists, but even the 
energies of modern civilization can be directed, the argument of 
the former papers was confined to a single question; namely, 
whether the suggested changes in the laws of war are the appro- 
priate means by which the desired reform can be consummated. 
We endeavored to show that the code of rules for the government 
of hostilities on the land prepared under the direction of the 
Russian cabinet, and the so-called amelioration of the offensive 
measures now permitted in maritime warfare, would inevitably 
defeat the beneficent design of the humanitarian jurists who so 
strenuously urged their general acceptance. 

The scope of the former articles was, therefore, exclusively criti- 


19 Am. Law Rev., pp. 181 and 605. 
13 


190 HOW CAN WAR BE PREVENTED? 


cal, and the results of the discussion were purely negative. It is 
the purpose, on the other hand, of this final paper, to treat the sub- 
ject in a manner entirely affirmative and constructive. We shall 
attempt to define the true laws of warfare ; or, in other words, to 
determine the modes in which the actual hostile operations should 
be conducted in order that wars may be rendered less frequent 
and less protracted, and finally may be wholly relinquished as the 
means of deciding international controversies. The general prop- 
osition to be maintained is, that in the progress of civilization, 
in the growth of a more enlightened common opinion among 
peoples and among states through their intercourse with each 
other, and in the enormous but still rapidly increasing develop- 
ment of trade, commerce, travel, and all the means of intercom- 
municating and interchanging not only material products, but 
writings, thoughts, and discoveries, and the consequent tendency 
towards a condition of unity in interests and sentiments through- 
out the entire civilized world, war is becoming more and more 
a disturbing and terrible evil, and should be abandoned. No 
rational person can, for a moment, suppose that this millennial 
consummation is to be reached at once by any sudden and 
universal movement among the nations. The time for its accom 
plishment is doubtless far in the distant future, and the progress 
towards it must be gradual and tentative. The preliminary steps, 
however, are practicable and certain: indeed, they have already 
been taken. This is shown by the comparative infrequency of 
an appeal to arms, and by the shortened periods of time requi- 
site for a decision of the contest, and through which the struggle 
extends. The problem, therefore, stated in the briefest terms, 
is, how to cause a total abandonment of war between civilized 
states ; and how, in the mean time, to render a resort to it more 
and more infrequent, and the duration of any particular con- 
flict less protracted. In our view of the paramount importance 
of this problem as the outgrowth of a perfected civilization, 
we stand side by side with the most advanced of the humani- 
tarian school; equally with them, we earnestly desire its suc- 
cessful solution. The differences between us relate wholly to 
the means by which this expected result is to be attained; but 
the fact cannot be denied that these differences are radical. The 
purely humanitarian publicist, ignoring the facts of social exist- 
ence, forgetting that peoples and their rulers are swayed by the 
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same passions, desires, hopes, antipathies, aspirations, ambitions, in 
short by all the same motives, which contro] private individuals in 
their personal pursuits, seeks for the means of accomplishing the 
common object solely in the principles of abstract right, justice, 
and equity. While we do not and could not reject these senti- 
ments as aids, we take the facts of human nature as they exist, 
and look for the means and methods by which the reform is to be 
wrought out chiefly, although not perhaps wholly, in more material 
considerations, —in motives springing from the enlightened mate- 
rial and economic interest and welfare of nations, peoples, and gov- 
ernments. In other words, we do not expect the entire cessation 
or gradual disuse of war because such a course is morally right and 
just, and because war itself is morally wrong, but because states 
may, in time, be led to sce that this reformatory policy is economi- 
cally expedient, and is supported by the most cogent reasons 
of national well-being and prosperity. Having thus stated the 
general proposition which is assumed as the basis of the discus- 
sion, we shall proceed to determine, from the point of view just 
indicated, the true laws which should regulate the conduct 
of war in such a manner that their necessary tendency will be 
to shorten its period of duration, to render it less and less 
frequent, and in the process of time to compel its complete 
abandonment as a means of settling controversies among separate 
nations and communities. 

In order to lay the foundation for this special inquiry, it is in- 
dispensably necessary to obtain, at the outset, a clear and correct 
notion of what war actually is. We must strip off all the illusions 
which have been thrown about it by poetry and romance; we 
must even sternly reject all the specious but misleading analogies 
drawn from the private municipal law ; and must, upon the bare 
basis of fact, define the exact nature of that peculiar condition or 
assemblage of peculiar relations between two countries to which 
the name war is given. Until this is done, until an accurate 
conception of this international status is formed, until its theo- 
retical position in the public law is fixed, and its character as a 
great social and political fact is ascertained, not a movement can 
be made which will promote the proposed reform, not a step can 
be taken in the contemplated progress towards a period of uni- 
versal peace. This analysis of war, in its essential elements, in- 
volves a description (1) of the hostile relations existing between the 
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two contending states, (2) of its immediate and direct and its ulti- 
mate and indirect effects upon each of the combatants themselves 
considered both as political organisms and as aggregates of sepa- 
rate individuals, and (3) of the same effects upon all the neutral 
communities who take no part in the conflict, but upon whom the 
burden imposed may sometimes be as heavy as that borne by the 
actual belligerents. Before entering: upon this investigation, 
however, it will be necessary, as a preliminary step, to determine 
the true nature of the State, and of the relations subsisting among 
independent commonwealths. This subject is too broad for an 
exhaustive treatment. Only results can be given in a brief and 
perfunctory manner, omitting all reference to the processes by 
which the various conclusions are reached. Upon the notions 
which are formed of the State as an organic unit must rest all our 
theories of war as a special social and political condition, and all 
our schemes for its ultimate relinquishment and plans for its pres- 
ent conduct; for upon the same single foundation is erected the 
entire superstructure of moral and jural regulations to which the 
name international law is commonly given. 

What is the nation? What are the essential elements which 
enter into its nature, so that, without their presence, it cannot 
exist? As a matter of fact, and as communities are now organ- 
ized and separated, there are generally found in each individual 
commonwealth certain features which tend to create a feeling of 
unity among its members and to produce a consolidation of 
material forces and powers, and which are often regarded as indis- 
pensable to its existence, or even to its conception. Among the 
most familiar and important of these characteristics are the 
physical and geographical conformation of the territory, the natural 
boundaries and lines of demarcation resulting from mountain- 
ranges, rivers, seas, and oceans ; the existence of a single race, or 
of closely allied races among the inhabitants, and the homogeneity 
produced thereby, and which is possible under no other circum- 
stances; one language spoken by the whole people; common 
laws operating throughout the entire jurisdiction, and upon all the 
persons within its limits; and, finally, the feeling of oneness 
which is a resultant of all these causes acting in combination. 
Although all these features are of the utmost importance to 
the free development of national life, and although they may 
justly be considered as indispensable to a high degree of national 
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power, and although they tend to produce the sentiment of separa- 
tion and of an organic personality, which distinguishes one people 
from another and forms the most significant outward manifesta- 
tion of nationality, yet they are not, nor is either of them, abso- 
lutely essential. States now exist, and always have existed, 
without some one or more of these physical characteristics. Even 
a community of laws — the same body of public and private juris- 
prudence acting throughout the whole extent of territory — is 
unnecessary. What, then, are the elements essential to the con- 
ception of a state? They are two, — political sovereignty and 
political independence ; and from these original notions all the 
other attributes and qualities are derived as evident consequences. 
The nation or state is, therefore, a separate independent political 
society, with its own organization and government, possessing in 
itself inherent and absolute capacities and powers of legisla- 
tion and of administration, both in respect to all matters within 
its territorial jurisdiction, and in respect to its relations with the 
other similar communities of the world. The element of political 
sovereignty consists in this absolute and uncontrolled power of 
legislation and administration over all matters and persons within 
its own jurisdictional limits, and the same absolute and uncon- 
trolled power of determining and controlling its external relations 
with other similar societies. The element of political indepen- 
dence consists in the absolute freedom from lawful and legally 
constituted interference and control by any other power, govern- 
ment, or society, or combination of societies, in respect to the 
matters thus embraced within the attribute of sovereignty. It 
follows, therefore, from the possession of these essential features, 
that all nations, with respect to their normal position towards 
each other, their capacities, and their mutual relations, stand upon 
a footing of perfect political equality. The superiority in mate- 
rial resources, and in all the facts which create an actual pre- 
ponderance of national power, does not carry with it any political 
superiority or any increase of natural rights as against a smaller 
and weaker community. Such a society, clothed with the attri- 
butes of sovereignty and independence, implies the possession of 
an absolute governmental power residing in itself, and embracing 
all the legislative, administrative, and judicial functions in their 
highest possible degree: but the actual distribution of these 
functions, the extent to which their use shall be permitted, and 
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the limitations which shall be placed upon their operation, is a 
matter exclusively of internal arrangement: and this freedom of 
choice among all the forms and species of organization is itself 
involved in the notion of perfect sovereignty and independence, 
The government, however, whatever may be its form, is the sole 
agent and organ of the nation in its intercourse and its relations 
with other states, and in the administration of all its internal 
affairs: the government, in other words, holds and wields the 
sovereignty by way of delegation and representation, while that 
attribute ultimately and inalienably resides in the organic whole 
which is termed the nation. It cannot be said, with strict 
accuracy, that nations possess any legal rights, or are subjected to 
any legal duties. Legal rights and duties presuppose a superior, 
whose commands create the one and impose the other, and who 
has the power, through some constituted order, to enforce these 
commands by suitable sanctions. Such rights and duties belong 
to the individual members of each state, and form a part of its 
municipal jurisprudence, because there is a sovereign government 
with absolute legislative, administrative, and judicial authority, 
and therefore a law is possible. The very conception, however, 
of nations as sovereign, independent, and politically co-equal 
societies, over whom is set no superior and no legislator, precludes 
the notion of a law to which they are subjected, and of legal 
rights and duties towards each other. The only law given for 
them is divine, and the only rights and duties are moral. A 
theory formerly maintained by publicists conceived mankind as 
existing at some remote period without any social organization ; 
without the state, or government, or law. Each individual person 
was represented as separate and distinct from all others, acknowl- 
edging no superior, and maintaining his relations with his fellows, 
either by mutual agreement, by voluntary compact, or by force. 
Although this is a purely fanciful picture, since no historical trace 
can be found of mankind distinct from society, yet it does de- 
scribe the juridical condition of sovereign and independent nations 
and their jural relations towards each other. This * state of 
nature,” imagined by a former school of writers in their theoretical 
account of society, does subsist in all its important features among 
the civilized nations of the world. Standing to each other as 
independent, equal sovereigns, with no possible superior whose 
mandates possess any compulsive efficacy, their acts and omissions 
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with respect to each other must either be the results of a purely 
voluntary choice, or must be the consequences of force applied 
or threatened, not as a sanction by a lawgiver, but by one or 
more of the other sovereign societies themselves. ‘This analysis is 
not a mere matter of verbal speculation: it is of the highest prac- 
tical importance ; for upon it depends the true nature of war. 
It is important to guard against misapprehension in reference 
to the exact meaning and effect of these conclusions. The exist- 
ence of rights and duties in connection with sovereign states is 
not denied ; on the contrary, it is asserted in the most emphatic 
manner, since, as will be shown in the sequel, each separate 
society is to be regarded as an organic unity possessing a quasi 
personality, and capable of relations which are, in the strictest 
sense of the term, moral. It is simply shown that these rights 
and duties are not properly /egal in the sense of human legisla- 
tion and of the sanctions by which it is enforced. From this 
conclusion there is no possibility of escape except by denying to 
the State the very attributes which are involved in its conception. 
If, however, we assume a law established for all moral beings 
by the Divine Power, whether this be termed the * natural law ” 
or the ** moral law,” the rights which it creates, and the duties 
which it imposes, belong to nations ; but the sanctions, by which 
these rights are maintained and duties are enforced, are beyond 
the reach of human agents: they can be wielded only by the same 
Supreme Will who utters the command. All obedience, therefore, 
so far as it is procured by mere human means, must either be volun- 
tary, or must be in consequence of a force which is in no sense 
legal or juridical. In order that the State may thus be brought 
within the range of moral relations, and may have the inherent 
capacity of possessing moral rights and of being subjected to moral 
duties towards other co-equal societies, it must be regarded as an 
organism: there must be acertain organic condition which makes 
ita unit, and gives it a moral personality. The State is not, there- 
fore, amere aggregate of independent individuals ; it is not a mere 
collection of moral and political atoms, in whom, as distinet 
persons brought together in one territory and massed for purposes 
of convenience, reside all those national forces, which, in combina- 
tion, are termed sovereignty. There is a something lying below 
and behind these separate persons which unites them together 
into one whole, which imparts to each particular citizen his social 
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and political capacity, and which constitutes the very essence of 
the State itself. This undefined something is the organic, self- 
existing element of unity and national life, which embraces the 
two essential attributes of sovereignty and independence, and 
which finds an utterance ultimately through the acts or the 
acquiescence of the entire aggregate of individual citizens, but 
immediately and directly through the acts of those citizens to 
whom the governmental functions have been specially delegated, 

The theory of international law hitherto accepted by jurists 
and by statesmen is based upon the assumption, that absolute 
sovereignty and independence reside in each separate state: this 
fact is the postulate from which the entire system has been de- 
veloped. As was shown, however, in the former articles, there 
is a class of modern writers who impliedly, if not explicitly, deny 
the correctness of this fundamental position, and who locate the 
sovereignty, not in each separate and independent community, 
but in the entire family of nations; or, to express the opinions 
more accurately, in the peoples of which they are composed, 
without regard to their territorial divisions ; that is, in humanity. 
The character of this humanitarian theory, and its use in the ad- 
vocacy of certain modifications proposed to be made in the cus- 
tomary methods of carrying on war, have been already explained, 
and need not here be repeated. This conception of a general 
sovereignty, lodged either in the collective family of all the civ- 
ilized nations or in the aggregate of peoples who compose them, 
however ardently it may be maintained by a number of able pub- 
licists, is utterly impracticable. It is so inconsistent with the 
fundamental doctrines of the international law, that, if adopted, 
the whole system would require a complete reconstruction: it 
could not be harmonized with the principles and rules which have 
long been accepted by the civilized world. This reconstruction 
of the international law would inevitably produce such effects 
upon the individual states that both their internal and their ex- 
ternal relations would be radically changed, and political society 
itself would almost be revolutionized. The sovereignty of each 
commonwealth being surrendered, and a supremacy being ad- 
mitted as existing without its own jurisdiction, all independence 
would at once be lost. If this notion of a general sovereignty 
over individual communities, residing either in all the nations 
taken together or in their peoples considered as one united mass, 
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is to be made practical, and something more than an empty dream, 
it would be found impossible to enforce it, and to contro] the 
relations of the various states with each other, except by means 
of an enormous central power. The civilized world woul@ thus 
be changed to a-vast federal empire ; and all separate indepen- 
dence, all national equality and freedom, would disappear. It is 
needless to pursue in detail the consequences of such an institution. 
If history teaches any lesson in the plainest terms, it is that inde- 
pendent nations, and the segregation of peoples into comparatively 
small communities with local sovereignty in each, are essential to 
the preservation of political and civil liberty for the individual citi- 
zen, and of the patriotic sentiments and devotion to one’s own 
country, without which the name even of freedom is soon forgot- 
ten. The loss of state autonomy, and the reduction of all nations 
to the practical condition of provinces, dominated over by a central 
authority wielding the universal soverei&n power, would not, 
therefore, be a change in the interests of humanity. Certain wri- 
ters on the public law have imagined such a political reorganization 
of mankind, and have called it * the universal republic ;”’ but it 
would not be a republic in fact: if the central authority were origi- 
nally clothed with power sufficient to enforce its mandates upon 
unwilling members of the federation, this power would surely and 
steadily grow by use until it became an unmitigated despotism. 
To sum up the argument: political independence and sover- 
eignty, as the essential elements of the State, are the two cardinal 
facts recognized by the international law, and are the very foun- 
dations upon which that system is constructed. The mainte- 
nance of separate organic societies, each possessing these attributes, 
is demanded by the highest interests of mankind: and no theory 
can be admitted which endangers their permanence and their 
complete independence. 

While any universal sovereignty, located in the combined na- 
tions or in their peoples, must be deemed a heresy which would 
overthrow the most cherished principles of political and social 
philosophy, the fact which first suggested this theory, and upon 
which it is partly based, must be freely and fully conceded. 
Among the civilized populations of Christendom, and even toa 
certain extent among the more advanced peoples of Asia, like the 
Chinese and the Japanese, there have grown up during the pres- 
ent generation a deep and strong sentiment of common interests, 
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and a powerful public opinion of states, which operate quickly and 
potentially upon a particular community and its government, 
and thus partially perform the functions of an external and su- 
prem@ authority, wielding an organie and compulsory force, 
The fact of such a public opinion, and of the effects wrought by 
its means, cannot be ignored; and due allowance must be made 
for its action in all schemes of practical rules for the regulation 
of international relations, and especially for the settlement of in- 
ternational disputes. Its rapid development and its growing 
power in directing the affairs of states have resulted from a nun- 
ber of causes acting in combination. Among the most important 
are the ease and rapidity of communication between the differ- 
ent portions of the world; the exchange, not only of material 
products, but of thoughts and opinions written or oral; the 
great increase in travel, with the intimate knowledge of countries 
resulting from it; the extension of railways until they have be- 
come true international highways ; the introduction of steamship 
lines penetrating every ocean, sea, and river ; and, above all, the 
telegraph, bringing all parts of the earth, as it were, within 
speaking distance of each other,—all these modern agencies 
have done much, and will do more, to break down the barriers of 
national isolation, and to arouse a sentiment of community among 
all peoples, however distant and different. In addition to these 
influences, the process of educating the nations of Europe in the 
fundamental principles of right, justice, and equity, as applied to 
their foreign relations, has steadily gone on; notions of civil and 
political liberty and equality have been diffused more widely; 
and the effects thus wrought in the opinions of the people have 
been partially extended, through them, to their rulers and gov- 
ernments. Although nations are, in general, far more deeply in- 
fluenced and powerfully controlled in their acts and measures of 
internal or external policy by motives and considerations which 
are entirely material and economic, rather than by those which 
are purely moral or sentimental; and while, therefore, of the 
above-mentioned causes, those which are directly connected with 
trade and commerce, and the work of production, and the aequi- 
sition of wealth, and which thus promise a material prosperity, 
have contributed to the greatest extent in developing the univer- 
sal public opinion of states, which is now so important a factor 
in the settlement of international relations ; yet those other causes, 
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that are purely ethical or intellectual, have also done, and are 
doing much in shaping and consolidating the common sentiment 
of unity, which has been so widely diffused, and which is every 
day deepening and gaining in volume. As has already been 
said, this public opinion of nations, considered as organic socie- 
ties, and of the populations which compose them, must be 
taken into account at the present day far more than ever be- 
fore, and due allowance must be made for its operation and 
effect upon individual states and their governments in deter- 
mining their action under any particular circumstances. It is 
important, therefore, to apprehend its exact nature, and the 
part which it actually accomplishes as a social force. That it 
does not alter the essential conception of the State, nor in the 
least derogate from the attributes of absolute sovereignty and in- 
dependence, is shown at once by the simple fact, that any nation 
and government may entirely disregard and successfully resist its 
pressure, no matter how powerful and persistent ; and there are 
no regular and efficient means provided for overcoming such 
resistance, and compelling obedience to the mandates of the com- 
mon opinion and will. Powerful as may be the force under 
ordinary circumstances and within certain limits, it is not an 
organic element of the international law: it has no organic con- 
nection with the doctrines and rules of that law through which it 
becomes a true sanction. In other words, the obedience of a 
state is always a voluntary act, and may, if its government sees 
fit, be refused ; and there is for such a case no remedy provided, 
as a part of the constituted order, which can be resorted to with 
success. There is a class of jurists, who, in stating the funda- 
mental theory of the international law, claim for it all the quali- 
ties and elements of a true positive jurisprudence, because, as 
they assert, this power of the common opinion, acting upon the 
separate states and compelling their obedience, is a true sanction, 
and gives to the rules of that law a compulsive character and 
efficacy. These writers are plainly misled by false analogies, and 
fail to distinguish between a sanction, on the one hand, operat- 
ing in consequence of some organic constitution of the relations 
subsisting between a supreme legislative authority and its sub- 
ject inferiors, and a mere moral force, on the other, however 
cogent it may ordinarily be, to which, nevertheless, submission 
and obedience are always voluntary. It cannot be said, without 
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abandoning the universally accepted meaning of terms, and intro- 

ducing in their stead the vaguest and most contradictory notions, 
that either the nations of the world in combination, or the collee- 
tive mass of mankind irrespective of territorial divisions, do or 
can, as a political superior, promulgate any commands or estab- 
lish any rules which have the essential character of true law ; and 
much less that they can, by the mere force of a common opinion 
acting as a sanction upon an individual state or government, 
compel obedience to such laws. Notwithstanding this primary 
error in the conception of international law which underlies much 
of the modern theorizing, we repeat the proposition, — for it is 
one of great practical importance, — that the common opinion 
of enlightened states does, as a matter of fact, largely modify 
the operation of that law in particular cases, and especially has 
become a very powerful agent sometimes in restraining govern- 
ments from engaging in war, and sometimes in driving them to 
undertake the stern arbitrament of arms. Full effect is therefore 
given to it in modern diplomacy, and in all negotiations for the 
settlement of international controversies ; and it must be regarded 
as a most important and controlling element in all schemes for 
the suppression of war. 

Having described the State in its real character as a political 
society possessing a certain organic unity and moral personality, 
and the relations subsisting among all the independent co-equal 
communities into which mankind is actually divided, and the 
power of a common national opinion with its appropriate func- 
tions in the regulation of public affairs and in the enforcement 
of the public law, we shall now apply these principles to the special 
subject of war, and shall show, that, when properly carried out, 
they will solve the momentous problem of universal peace. Fol- 
lowing the order already indicated, we shall, in this analysis, de- 
termine (1) the hostile status itself existing between the two 
immediate parties ; (25 the effects, direct and indirect, upon these 
combatants, considered both as organic societies and as aggre- 
gates of individual citizens ; and (3) the same effects upon the 
neutral states and their inhabitants. And, first, the real nature 
of war as a national and an international status. The funda- 
mental mistake in much of the recent speculation by theorists, 
the fruitful source of error in the schemes of reform that have 
been proposed by many modern writers, consists in the reasoning 
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upon analogies drawn from the municipal law, and, by virtue 
of such supposed analogies, in regarding war as a sanction by 
which national rights are maintained and national duties are 
enforced. In fact, there are no such analogies; and they can 
only be imagined in the slight resemblances by disregarding the 
plainest and most radical differences between the two systems of 
jurisprudence. In order that a legal sanction may be possible, 
several elements must exist, each one of which is absolutely essen- 
tial. There must be (1) a superior lawgiver and inferior sub- 
jects, with such an organic relation between them that an 
obligation to obey arises immediately upon an utterance of the 
supreme will in the form of a legal mandate; (2) a command 
by the supreme legislator establishing a rule of conduct from 
which a right at once attaches to some individual subject towards 
another or towards the whole number, while a duty devolves 
upon the latter correlative to such right; (5) a power in the 
supreme lawgiver, by virtue of the constituted order of relations, 
to enforce obedience to his command by compelling a discharge 
of the duty and a maintenance of the right; (4) and, finally, 
some coercive act of the same sovereign lawgiver, by means 
of which the one upon whom the duty rests is forced to per- 
form his obligation and the one who holds the right can 
obtain its fruition, and which is the sanction. All these facts 
are necessarily involved in the conception of a sanction: and 
however vague and undefined the relations may be, even though 
the collective family of nations or their unorganized populations 
should be regarded as a lawgiver, and the expression of their 
common opinion should be treated as a command, still the sane- 
tion, whatever its nature, must be a force wielded by the law- 
giver, and its compulsive efficacy must result from the organic 
relations subsisting between that sovereign authority and the 
inferior subjects. These two elements, at least, must be pre- 
served. The international law, as has already been demon- 
strated, is a code of rules without any human sanction ; and for 
this reason its rights and obligations are moral, not legal. The 
only force which has even an external semblance to a sanction is 
the public opinion of mankind directed against a wrong-doing 
state, and sometimes swaying the action of its people and its 
government. The resemblance, however, is but partial, and not 
sufficient to constitute an analogy. It is only by abandoning the 
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customary meaning of terms, and admitting confusion into a most 
important definition, that such common opinion can be called a 
sanction, since its operation is not controlled by a sovereign law- 
giver, and its power does not arise from any established consti- 
tution of political relations, and especially since it may be 
entirely disregarded, and the failure can then be supplied by no 
remedy. If the common sentiment of nations or of mankind 
cannot be justly regarded as a sanction, although it is an external 
force exerted, perhaps, upon two disputing states, sometimes 
with a power suflicient to compel a compliance with its demands 
and a termination of the controversy, much less can war be 
deemed a sanction which is simply a struggle for the mastery be- 
tween the two contesting parties themselves that assert the 
alleged rights and duties against each other. The theory of pub- 
lic law maintained by certain writers, which represents war as a 
sanction, and assigns its position and determines its functions 
upon the basis of analogies drawn from the punishments and pen- 
alties of the municipal law, and compares its progress and termi- 
nation to the trial and judgment in an ordinary litigation, is 
radically vicious, and can produce only mistaken notions and 
erroneous conclusions. War, on the contrary, instead of being a 
method by which international rights and duties are maintained 
and upheld in accordance with legal doctrines and rules, is a 
condition in which the contending States abandon all reliance 
upon the code of law voluntarily accepted by them as a guide in 
their mutual intercourse during time of peace, and resort to pure 
unmitigated physical force wielded by themselves as the sole 
means of deciding the controversy between them. Into this con- 
flict no principle of right or obligation, of justice or equity, can 
possibly enter as an element to assist in determining the result. 
It is a complete and literal realization of the * state of nature,” 
once imagined by publicists as the primitive condition of man- 
kind, in which man lived without society or government or law, 
each equal to and independent of his fellows, and maintaining 
his personal claims and asserting his personal demands by strength 
of arm whenever persuasion or voluntary concession became un- 
availing. In the ordinary status of peace, the equal, independent, 
and sovereign communities voluntarily submit to a system of 
equitable principles and rules which is termed the international 
law, but which lacks the essential features of a true law, and 
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of which the only semblance of a sanction is moral, — the com- 
mon opinion of mankind exerted upon an individual state or 
government, and the benefits which result to a nation from its 
continued submission and obedience. A dispute arising between 
two states which they are unwilling to settle by negotiation and 
compact, they finally throw off this self-imposed yoke of regula- 
tions in respect to each other, and appeal to force. From the 
yery nature of the case, the principles and doctrines of the inter- 
national law itself can take no part whatever in the decision of 
this contest; the respective rights and duties of the parties as 
theoretically fixed by that code can have no influence upon the 
issue; so far as these elements are involved, the event may be 
as favorable to a domineering and encroaching state which defies 
the plainest requirements of common justice as to an injured 
community which has suffered unprovoked wrong until resistance 
became the only alternative except an unconditional surrender of 
separate existence. The decision of the conflict in favor of one 
or the other of the belligerents must, therefore, depend, in every 
instance, upon the possession of superior strength: the strong- 
er must always win. This national strength, however, includes 
many different elements, some of which are physical, and some 
purely moral, — the advantageous position and conformation of 
the territory ; a numerous population; a great accumulation of 
wealth ; a general condition of material prosperity, with ability to 
carry on the ordinary operations of production; a complete mili- 
tary organization, embracing a regular army, a navy, and a prepa- 
ration of the citizens for the performance of active duties in the 
field ; and, which is sometimes the most important element of all, 
the universal faith of the people in the righteousness of their 
cause, the feeling of devotion to their own native land. and the 
spirit of resistance, and power of long-continued endurance, which 
have occasionally rendered a weaker community successful in 
their struggle with an enemy superior in all the resources of mere 
physical power. Still it must be conceded, that at the present 
day, as warfare has become so much a matter of science, and as 
the destructiveness of firearms has been increased so greatly, the 
result depends almost entirely upon the possession of material 
agencies ; in other words, money rather than personal valor is 
the essential requisite of modern war. As the commencement of 
a war is in general a voluntary act of the belligerents, so also is 
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its close. Occasionally, it is true, one party is completely subju- 
gated, its separate national existence is destroyed, and its terti- 
tory and population are incorporated with those of the conqueror, 
so that the conflict ends because all resistance has ceased; but 
these instances are comparatively rare. In the great majority of 
cases, the contest continues until one of the combatants deems it 
expedient to yield; and a peace is then arranged, with such de- 
mands on the one side, and concessions on the other, as the par- 
ties respectively agree to make and to grant. These are the naked 
facts; this is the true nature of war, stripped of all the illusions 
of romance, and freed from all misleading analogies. It does not 
furnish a single security that the moral rights of one belligerent 
and duties of the other will be protected and preserved in the 
result, that the principles and doctrines of the international law 
will be acknowledged and followed, or that justice and equity 
will be promoted. Even the opportunities, or rather chances, for 
a weaker state to be successful in a righteous quarrel through 
the indomitable will, devotion, self-sacrifice, and endurance of its 
people, have been greatly lessened, if not entirely removed, by 
the vast improvement in all offensive weapons, and by the enor- 
mous military organizations and preparations made in all the 
larger countries of Continental Europe ; so that now, more than 
ever before, victory must be on the side of purely military strength. 
In fact, warfare has been revolutionized, and has become almost 
a mathematical science, depending upon calculations and com- 
binations from which all mere personal elements have to a great 
extent been eliminated. The treatises upon international law 
usually contain a statement, not only of general principles, but 
even of detailed and minute rules, which, it is said, must be ob- 
served by the belligerents in the conduct of their hostile opera- 
tions, and which are collectively known as the * laws of war.” 
The commanders of armies do, undoubtedly, conform to these reg- 
ulations under ordinary circumstances, since any open and inten- 
tional violation of them by one could generally be followed by 
an immediate retaliation on the part of the other. All confor- 
mity with such prescribed modes and so-called laws is, however, 
purely voluntary: they may at any time be partly or wholly vio- 
lated by superior force, and the very superiority which made 
the violation possible would prevent any adequate redress from the 
weaker and injured belligerent. The only penalty to which the 
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offending party could be exposed would be the condemnation of 
public opinion, and this it might disregard if the advantage to be 
gained was considered to be of sufficient importance. The recent 
European wars furnish ample illustrations of all the foregoing 
statements. We will only mention the seizure of independent na- 
tions by Prussia, and the complete absorption of their territories 
and populations simply because they were powerless and were 
coveted; the siege of Paris, and the determination to capture 
and enter it, not on account of any strategic advantage, but 
merely for the avowed purpose of gratifying a feeling of revenge 
by retaliation for a similar insult long before suffered from the 
French. Such is war, considered as a condition affecting the bel- 
ligerents themselves: an intentional rejection of all legal author- 
ity and control, a temporary suspension of the juridical relations 
which ordinarily surround them, and a substitution of force alone 
in the place of moral order and rule. 

We proceed, secondly, to describe the effects of war upon the 
immediate parties. They might be classified and arranged accord- 
ing to several different lines of division: those acting upon the 
state as an organic society might be examined separately from 
those acting upon the individual citizens ; those which are imme- 
diate and direct might be distinguished from those which are 
remote and consequential. But our limits will not permit so 
thorough an analysis, and the description must be more general 
and comprehensive. The extent of the immediate and direct 
effects, both upon the body politic and upon the individual citi- 
zens, must, of course, largely depend upon the character of the 
actual hostilities and the place where they are carried on. The 
derangement of ordinary pursuits and avocations, the destruction 
of property, the disorganization of society, all the terrible evils 
which invariably follow in the train of hostile armies, are suffered 
in the highest degree by the belligerent whose territory is in- 
vaded, and is thus made the theatre of active operations ; and a 
contest upon the land is always accompanied by more personal 
suffering and social disturbance than one which is wholly mari- 
time. Without enlarging upon these differences, it will be legiti- 
mate and+proper to specify all the effects which may be produced 
by a war, all the various classes of evils which a state and people 
may sustain. From the very nature of war, as the opposition of 
force to force without any external superior power capable 
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of controlling its operations, it must always tend to produce 
a change in the ordinary activities of a belligerent ; and, when 
the conflict is severe and protracted, the change must become 
radical and complete, especially if the hostilities are carried 
on within its territorial limits. This transformation from the 
customary and peaceful pursuits through which the national 
life, power, and resources are regularly developed, partly con- 
sists in, and partly results from certain facts which inevitably 
accompany every conflict between sovereign states, and most of 
which are the direct and immediate effects of the resort to arms 
and the employment of force. We can merely enumerate the most 
important of these specific facts, and very briefly point out their 
intimate connection with the national welfare. (1) First in 
importance is the destruction of human life, and the consequent 
loss to the state of efficient producers. This mortality is not 
simply an increase in the average number of deaths throughout 
the entire community such as is caused by a pestilence or a fam- 
ine: it falls upon the very class of persons, who, economically 
considered, are by far the most valuable to the commonwealth. 
Armies are made up of able-bodied men in the prime of life, 
selected from among the mass of male citizens on account of their 
physical perfections, their capacity of work and of endurance; 
the very men whose labor is the most productive, and whose pre- 
mature decease is the most serious loss to society. We intentionally 
lay out of view all consideration of the personal suffering endured 
by the killed and wounded, and the grief felt by their families, 
and regard the citizen and all his relations with the State from 
an economic standpoint alone. The loss which society thus sus- 
tains from the destruction of its individual members in war is - 
one which cannot be replaced: a body of producers is swept out 
of existence; and there are no causes, either natural or artificial, 
which can supply the deficiency thus occasioned in the total pro- 
ductive force of the country. (2) The second fact to be men- 
tioned is the destruction of material wealth, the accumulated 
results of former labor. The products of labor are constantly 
consumed in all the ordinary activities of life, and it is only the 
comparatively small surplus which enters into the mass of accu- 
mulation that forms the national wealth: but this consumption 
is not a loss; it is a necessary step in the process from which 
another and increased production arises ; it is like the seed sown 
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in the ground, which is thenceforth useless as grain, but develops 
into a larger harvest. The destruction of material wealth caused 
by the operations of war, however, is followed by no such after- 
growth ; it is an absolute subtraction of so much from the aggre- 
gate accumulations of the country with no possible economic 
compensation, and its consequences cannot be avoided: no legis- 
lative contrivance can escape them, since no enactment nor legal 
artifice can create something out of nothing. Future Jabor and 
its surplus products may fill up the particular deficit ; but the 
disturbance caused in the normal economic condition of the state 
cannot be prevented by any process of repair. (3) In addition 
to the actual destruction of producers and products, the ordinary 
work of production is interfered with and its amount is lessened 
by a withdrawal of the ablest and most efficient men, in large 
numbers, from the common avocations and business of life, and 
their employment in such a manner, that, while they consume 
largely, they add nothing to the material wealth and resources of 
the nation. The men who compose an army, and all the material 
agencies by which its operations are carried forward, would, in 
time of peace, be engaged in the active work of production: they 
are removed from that employment, and become consumers only, 
so that their economic value must be represented by a negative 
quantity, while the state positively loses the amount which they 
would have added to the general stock had they been left to their 
ordinary pursuits and activities. (4) This evil effect upon the 
national prosperity is something more than the mere stoppage of 
productive labor: the injury extends to all the branches of in- 
dustry which are still carried on, and consists in the derangement 
which necessarily occurs in their normal condition and relations. 
The forced withdrawal of men from the various ranks of active 
labor must be unequally felt in different departments of business ; 
and the orderly, balanced, self-adjusted system which prevails 
during a period of peace becomes unnaturally and violently dis- 
turbed, and this interruption is shown in the diminished amount 
resulting from the entire industries of the people. (5) While 
the normal proportions and relations of different industries are 
thus thrown into confusion by their unequal loss of Jabor, this 
condition of disturbed equilibrium is greatly increased by the un- 
natural stimulus that war always creates in certain kinds of pro- 
duction, for which a large demand arises in its regular operations, 
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this very demand being augmented by the constant waste and 
destruction of material. As these articles are comparatively un- 
important or unnecessary, except during the continuance of hos- 
tilities, a return of peace must inevitably bring with it a collapse 
in the stimulated branches of industry ; and if the investments of 
fixed capital have been considerable, and the connections with 
other interests intimate, a general financial convulsion will be 
imminent, if not certain. The effects of war thus far specified 
are confined to the citizens, and operate directly upon their busi- 
ness pursuits and all their methods of production, and upon the 
material resources and wealth of the whole community. There 
are others which are more indirect, and which act upon the state 
itself, or upon the government which represents it. Among these 
is the tendency to interrupt the ordinary processes of legislation, 
to postpone and perhaps to defeat all measures of reform in the 
modes of internal administration, amendments of the private law, 
and similar classes of projects, which, however important in them- 
selves, must give place to the overpowering interest of the pend- 
ing struggle. If the war is long and attains a considerable 
magnitude, the thoughts and energies of the government are 
naturally absorbed in its conduet, and in making provision for its 
successful issue: every other matter seems of little moment when 
compared with this; and schemes of legislation, which at other 
times and under other circumstances would engross the attention 
of the government and even of the nation itself, are laid aside, 
and the consummation of most needed reforms may be postponed 
to a distant future. This, however, is a negative evil, and may 
sometimes be a necessary one. There is another more positive in 
its nature, and more disastrous in its far-reaching consequences : 
it is the adoption, of special forms of legislation which are sup- 
posed to be temporarily efficacious in carrying on the war, but 
which in their ulterior results profoundly derange and even de- 
stroy the normal relations which should subsist among the national 
industries and activities, and which continue to be the sources of 
constant disturbance long after the conflict has ended. It cannot 
be said that there is any necessary connection between war and 
bad economic legislation ; but, as a matter of fact, the tendency to 
lighten the burden and to defray the enormous expense by some 
artificial financial expedient rather than by taxation is universal 
and almost irresistible. The effects which have thus been enu- 
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merated and briefly described are not confined to the very period 
of hostilities: they outlast the conflict, and may even be felt in a 
subsequent generation. The loss of life can never be repaired ; 
the destruction of wealth may require long years to replace ; 
while the consequences of mistaken measures of finance must 
necessarily remain until there is a return to correct economic 
principles. 

We may describe, in the third place, the effects of war upon all 
nations other than the belligerents. In the technical language of 
the public law, such states are denominated * neutrals,” because 
they are supposed to be indifferent spectators of the struggle, 
without any part in its progress or concern in its result. How- 
ever appropriate to their condition the name may have been when 
originally given, it no longer defines their true position and rela- 
tions to the belligerents ; since it is simply impossible at the pres- 
ent day for any civilized community to be neutral, in a strict sense 
of the term, while a war is raging between two other members of 
the associated family. The change which has taken place, and 
which is still going on, in the mutual relations of states and 
peoples, the strong tendency towards an identity of material 
interests, and even towards a community of sentiments and opin- 
ions, have already been mentioned. Whatever may have been 
the causes of this progress, whether it should be attributed chiefly 
to moral and educational influences, to political enlightenment, 
and the spread of free thought and liberal opinion, or, on the 
other hand, to the agency of purely economic facts and principles, 
to the development of trade and commerce, and the means of 
interecommunication and interchange, or whether it should not 
rather be ascribed to the working of both these forces in com- 
bination, are questions, which, however interesting, cannot here 
be discussed. The fact is certain, that the civilized nations of 
the world are so united by innumerable bonds of material in- 
terests, that the welfare of each one is involved in that of all the 
others; the perfect development of each finds its sources and its 
supply in the highest prosperity of all. The truth of this state- 
ment can only be demonstrated by statistical evidence ; but a 
general glance at the present condition of commerce, trade, 
manufactures, and all the means and processes of intercommuni- 
cation and exchange, places it at once beyond all doubt. The 
failure of a single crop, which enters as a raw product into some 
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important manufacture, may temporarily paralyze that particular 
branch of industry, and thus derange the entire activities of the 
world. In respect to their mere economic and material rela- 
tions and interests, the development of their natural resources, 
the acquisition of wealth, the operations of commerce in all its 
forms by land and by sea, all the activities in which the great 
mass of their citizens are either directly or indirectly engaged, 
the nations, while not surrendering in the least their political 
independence and sovereignty, have nearly reached and now 
almost occupy the position of provinces in a single vast empire. 
Whatever disturbance arises in one country is immediately felt 
in every member of the family, producing the same effects in kind, 
and sometimes equal in degree. _The most powerful, far-reach- 
ing, and injurious of all disturbing forces is war. It follows, 
therefore, from this community of material and economic inter- 
ests, that, excepting the loss of human life and the direct de- 
struction of property, a war must necessarily produce upon all 
neutral nations and peoples the same effects, in kind, which 
are wrought upon the belligereuts themselves ; the only possible 
difference being that of degree. The same causes, operating 
under the same conditions, must be followed by the same results. 
We do not now allude to the special restraints upon neutral com- 
merce which the international law permits the belligerents to 
impose, the prohibition of trade in contraband or with blockaded 
ports, and the like, but confine our statement exclusively to the 
interference with their general activities and pursuits suffered in 
common by all nations in consequence of their identity of inter- 
ests in all matters connected with their industrial prosperity. If 
to these indirect effects which every state shares with the im- 
mediate combatants are added the particular disabilities before 
mentioned, and especially the stringent obligations asserted by 
the Geneva Tribunal of Arbitration, it is plain that the burdens 
laid upon a neutral state may be equal in magnitude to those 
assumed by the belligerents, excepting only the loss of human 
life. Although there is no organic connection among inde- 
pendent and sovereign societies by reason of which neutrals may 
interpose in order to prevent or to end a war without themselves 
becoming belligerents, and thus taking an active part in the 
conflict, yet their common interest is now universally felt and 
acknowledged, and always finds an utterance in united diplomatic 
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action. This sentiment of unity is, of course, exhibited in its 
highest degree among the European family of nations ; and it has 
hitherto been the policy of the United States to stand aloof from 
the public affairs and internal complications of Europe. Every 
government, zealously anxious for the welfare of its own people, 
and convinced that such prosperity depends upon a continuance of 
peace, seems to be on the watch for the first sign or symptom of 
war. Upon the least indication of unfriendly relations between 
two powers, whenever one cabinet assumes a tone in the slightest 
degree menacing towards another, all the organs of public 
opinion and all the resources of diplomacy are at once directed 
against the disputants in a combined endeavor to compose the 
quarrel, and to avert the threatened war. This common senti- 
ment of opposition to war, and of union among the states to 
maintain peace, is most clearly shown in the present attitude of the 
governments, as well as the press, towards Germany and Prince 
Bismark. His slightest official act, almost every word, is scruti- 
nized, and its possible effect upon the general welfare is anxiously 
weighed. When it was recently supposed that threats had been 
conveyed in a diplomatic note to Belgium, and that demands had 
been made offensive to the dignity of a sovereign state, the 
governments and peoples of Europe immediately arose in united 
protest, and the leading foreign newspapers spoke of the Prussian 
prime-minister as “ the disturber of the peace of Europe.” An- 
other incident illustrates still more significantly the power which 
can be exerted by states desiring to remain neutral, and the 
tendency at the present day towards a free exercise of such power. 
We refer to the diplomatic communication made by the Czar to 
Bismark, that a war with France meant a war with himself, by 
which a second and even more terrible struggle between Germany 
and France was doubtless, for the present, prevented. In this 
instance, the external diplomatic pressure by a neutral acting in 
the interests of peace was carried to its highest degree. It indi- 
cates, perhaps, the means and method by which unnecessary wars, 
those of mere personal ambition, of conquest, and territorial acqui- 
sition, may, in the future, be prevented. If the conduet of Russia, 
in this particular example, should become universal; if there 
should be a common understanding among the European cabinets 
that they would present an undivided front of resistance to any 
such breach of the general peace; if the neutral states were 
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willing to carry their diplomatic opposition, if necessary, to the 
point of a combined armed interference and prevention, — then a 
great progress would have been made towards the condition of 
permanent peace among civilized peoples. Even now it is quite 
probable — indeed almost certain — that a war between two of 
the weaker powers would not be permitted, but would be sup- 
pressed before an outbreak of hostilities by a united interposi- 
tion on the part of all the neutral states; and it is only the 
enormous military strength of Germany which forces them to 
tolerate the continual menaces and disturbing policy of Prince 
Bismark. To sum up this branch of the argument: there is 
already such « community of material interests among all civilized 
nations, that a war between any two must produce the same 
species of injurious effects, with certain well-defined exceptions, 
both upon the belligerents and upon the neutrals. A strong feel- 
ing has arisen that the continuance of peace, and the consequent 
ability to carry on the operations of commerce and intercommu- 
nication, is a matter of absolute moral right ; and that a particular 
state which interrupts these commercial activities and industries 
by a war actually violates such right, and inflicts a positive 
injury upon all the other members of the national family. It is, 
therefore, the policy of all the governments which would be 
neutral to prevent, if possible, every threatened resort to arms. 
The nations of Europe do, in fact, adopt and enforce this policy 
in their negotiations with all the resources of diplomacy: they 
would even now interfere, and suppress a conflict between the 
smaller and weaker powers; and an extension of the same united 
resistance in all cases, and to all intended belligerents, would 
practically be the end of war among civilized communities. 

We have thus far described the effects wrought upon a state and 
its citizens by the actual opposition of force to force in the 
armed conflict itself; but the same results are, to a partial extent, 
the inevitable consequences of the preparations made in time of 
peace for an apprehended war. The two most important — the 
loss of human lives, and the destruction of property — must cer- 
tainly be excluded. With these exceptions, however, all the 
other specific effects that have been enumerated may, and most 
of them must, flow from the maintenance of standing armies and 
navies, varying of course with the magnitude and completeness 
of the military organization which is kept on foot. There are 
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here all the features and elements of economic loss which occur in 
actual warfare. All expenditures for the support of armies and 
navies, all the cost of arms, munitions, and every other article 
useful for military purposes alone, are, in fact, a consumption 
of capital without any consequent reproduction, and are, there- 
fore, an absolute subtraction of so much from the material wealth 
of the country. An army itself is simply a body of most efficient 
men, Withdrawn from valuable labor and kept in idleness, with 
the constant loss to society of the amount which they would have 
produced. On the other hand, the expense of their maintenance 
and of the whole military preparation must be borne by the 
people at large in the form of taxation, so that asum is taken from 
the accumulations of individual Jabor, and absolutely destroyed 
so far as its use is attended by any economic compensation. 
The terrible evils of the vast armies and military organizations 
kept up by the leading powers of Europe cannot adequately be 
described. The enormous strength of Germany is a standing 
menace to the other states, and forces them to pursue the same 
destructive policy, until the rivalry seems to have passed the 
limits of popular endurance. It is hardly possible that this con- 
dition can be permanent, and that the Germans will long submit 
to the intolerable oppression of a system which is felt in every 
home, and impoverishes the entire people. A general disarma- 
ment would certainly be prophetic of a universal peace. 

We have thus determined the nature of war exclusively from an 
economic point of view, because it is chiefly upon economic grounds 
that its disuse and final cessation must be based: from economic 
considerations and motives, mainly, will nations and governments 
be led to abandon it as the means of settling their controversies. 
Economically, it is certainly an unmitigated evil. There is, how- 
ever, another theory, that may properly be termed sentimental, 
which has found recent supporters even among ethical and pro- 
fessedly religious writers. ‘This theory regards war as a national 
benefit, or blessing, because it develops the manly qualities and 
virtues of a people, calls them for a while from the pursuit of 
gain, renders them forgetful of self, and arouses a spirit of 
sacrifice and of devotion to the common welfare. This position 
has been thus stated ina very condensed manner ; and the answer 
will be as brief, for it simply consists in a total denial. Although 
there will doubtless be many individual instances of self-sacrifice 
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and heroism, many exhibitions of manly qualities, yet war pro- 
duces no such general effect upon the people of a belligerent 
state. On the contrary, it is the universal experience, that in 
every war which is sufficiently protracted to work out its natural 
results upon the community at large, the tendencies are strongly 
towards corruption and peculation in every department of the 
public administration, and even towards a demoralization of soci- 
ety itself. The necessary connection between such a result and 
the violations of economic laws and principles which have here- 
tofore been described could easily be demonstrated ; but the dis- 
cussion would be outside the purposes of this article, and would 
transcend its proper limits. 

How can a total abandonment of war be brought about? 
What measures and course of policy in regard to it among the 
states of Christendom will tend to promote this great social and 
political revolution? How, during the period prior to that com- 
plete substitution of peaceful methods for the settlement of in- 
ternational controversies instead of force, shall wars be made 
less frequent and less protracted? These questions are, how- 
ever, practically the same. Whatever influences operating upon 
communities and governments will render wars infrequent and 
short, will, when carried out to their natural consequences and 
suffered to work their legitimate effects, tend to compel their 
entire cessation ; and, conversely; whatever causes will be effi- 
cient in promoting the latter result will certainly accomplish 
the former. In short, one is the complete and the other the 
partial product of the same social forces, and the element of 
time alone distinguishes them. It is undeniable that the special 
object of reducing any war to its minimum length of duration 
can only be attained by conducting it with such vigor, by em- 
ploying so energetically the offensive means and resources of 
military operations, and by so breaking down all the defensive | 
elements of national power and all the forms of organized resist- 
ance possessed by the enemy, that it shall accomplish its imme- 
diate object, and decide which of the combatants is the stronger 
in the speediest and surest possible manner. The more destruc- 
tive the operations of war are made, the less likely all nations and 
governments to adopt a method of settling their controversies, 
which, even when successful, so terribly deranges their economic 
relations, and may perhaps destroy their material prosperity ; 
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and in the progress of time, when these economic and material in- 
terests are developed toa yet higher degree, and become paramount 
in importance above all others, the final condition may be reached 
in which all resort to mere force will be voluntarily and for ever 
surrendered. There are two fundamental propositions, or rather 
facts, upon which the solution of the problem depends, and which 
must be taken as the basis of the subsequent discussion. The 
first is, that from the very nature of war, as that has already been 
described, it cannot be changed in any of its essential features, 
and thereby so mitigated as to render it any the less a social and 
political evil, or to remove or diminish its injurious effects upon 
the belligerents themselves and upon neutrals. These effects 
may perhaps sometimes be postponed or distributed through a 
longer period of time by certain modifications in the practical 
mode of conducting the actual hostilities ; but they are insepara- 
ble from any opposition of organized force between states, and 
must inevitably follow from every form of international conflict. 
The true policy is, therefore, self-evident ; and it plainly dictates 
that no partial mitigations should be attempted, — except in re- 
gard to a single feature, which will be mentioned immediately, — 
but that the real nature of war and all of its natural consequences 
should be suffered to exhibit themselves in their highest de- 
gree of severity, so that (1) all nations, those between which a 
controversy has arisen as well as those who are not directly con- 
cerned in the dispute, may shrink from and dread a resort to arms 
as an evil of the utmost magnitude ; and (2) that, after a conflict 
has commenced, the universal tendency among peoples, neutral 
and belligerent, based upon the most powerful motives of self- 
interest, may be towards its termination in the shortest possible 
time. The only mitigation in the injurious effects of war, which 
is at all consistent with the demands of this highest policy, relates 
to the amount of physical pain and suffering directly intlicted 
upon the actual combatants. As war is the opposition of force 
to force, and as this consists in the attempt of each to break 
down the resistance opposed by the other, no other means have 
been devised or can be devised for the direct attainment of 
this end, but the killing and wounding of the individual sol- 
diers who compose the hostile armies, and, by thus placing them 
hors du combat, the number of persons capable of making an 
attack or defence is diminished. The destructive operations of 
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warfare, so far as they are directed against persons alone,— 
the loss of life and limb, — have no other object than this; and 
nothing is gained from the mere fact of killing, and especially 
from that of wounding, except the diminution which it effects in 
the amount of resistance capable of being made by the enemy. 
If it were possible to render the hostile armies permanently use- 
less in any other manner, — as, for example, by capture and deten- 
tion, — the same results would be produced without the physical 
pain and suffering, although undoubtedly at an increased cost to 
the more powerful and successful party. No legitimate object is 
therefore subserved, no real advantage is gained, from the mere 
physical suffering endured by the wounded: so long as the 
wounded soldier is disabled from performing his military fune- 
tions, the pain to which he is subjected is an unnecessary surplus 
of evil; inevitable of course, but still not in itself productive of 
any effect upon the issues of the conflict. All the measures, 
therefore, which have been organized, or which shall in future be 
perfected, for alleviating the misery of the wounded combatants, 
or for the decent care and burial of the dead, are in every way 
praiseworthy : they do not interfere with the immediate object 
of war, or diminish the effects which should follow from the 
struggle of hostile forces. The philanthropic societies which 
have been established in Europe for the purpose of doing this 
humane work in all future wars, and which have been officially 
recognized, protected, and made permanent by treaties, mark a 
great advance in the conception of moral obligations resting upon 
independent states, and are prophetic of the ultimate reform by 
which war itself will be discontinued. 

The second fundamental proposition is, that the final consum- 
mation, and all the progressive steps which lead to it, must be 
the voluntary action of the nations and their governments, oper- 
ating through the strong and steadily increasing power of a com- 
mon opinion which represents partly the growth of purer moral 
notions applied to foreign affairs, but chiefly the community of 
material and economic interests which bring states and peoples 
into a position of unity, which have been developed to such an 
enormous extent during the present generation, and will go on 
with an increasing and unlimited growth, and which are so deeply 
affected and radically deranged by war. The nature of the State, 
as heretofore described, with its essential attributes of sover- 
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eignty and independence, forbids any external authority having 
an organic and supreme power to determine international contro- 
versies; for, in the very establishment of such an authority, the 
states themselves would disappear. For the same reasons, no 
reliance can be placed upon the permanent compulsive éfficacy 
of treaties, or even of a general code promulgated through a uni- 
versal convention. There is no binding force in a compact be- 
tween two or more equal, sovereign, and independent societies, 
beyond that given to it by their voluntary submission. The 
obligations arising from the stipulations of a treaty are, like all 
other international duties, purely moral, with no semblance of a 
sanction other than the common opinion of the civilized world, 
and with no means of compelling obedience but war: so that a 
contract not to engage in war is, from the very necessities of the 
case, powerless, and in fact self-contradictory. The conclusion 
is inevitable. There is no organic force whatever external to the 
nations or involved in their internal organization through which 
war can be wholly or partially prevented. This reform will be 
the result of a voluntary and combined action, and will be con- 
summated ouly when the material interests of civilized peoples 
have become so developed, so intermingled, so mutually depen- 
dent, so united and single, and so overwhelmingly powerful, that 
they will outweigh all other considerations and motives, and will 
compel not only the disputing governments to refrain, but also 
the entire family of independent states to interpose, if necessary, 
a combined opposition to any exhibition of force that would dis- 
turb and derange their common activities and industrial pursuits. 
The more completely a war is permitted to interfere with these 
material interests, and to spread confusion through the compli- 
cated processes of production and exchange, the operations of 
manufacture, commerce, and trade, the stronger will be the oppo- 
sition to it amoung the peoples, the more readily will the govern- 
ments reflect this opposition, and the sooner will the era of total 
abandonment be reached. The truth of this conclusion is demon- 
strated by one change which has recently taken place in the 
purely military operations of warfare. The improvements made 
in fire-arms have vastly augmented their destructive efficacy, and 
have largely increased the liability of being either killed or 
wounded in modern battles. The immediate and necessary effect 
of this addition to the efficiency of offensive weapons and to the 
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danger of battle is unmistakable: it has already diminished the 
number and the duration of wars, and is a most important ele- 
ment in solving the problem of their final cessation. If the ea- 
pacity for destruction in the offensive weapons used by all nations 
could be so much increased that the complete annihilation of 
opposing armies would be absolutely certain, war would imme- 
diately be at an end. The successful solution of the problem 
simply requires the application of the same principle to all the 
operations by which the resistance of an enemy is overcome, — to 
the destruction of his material interests as well as to the killing 
and wounding of his soldiers, to the crippling of his resources, 
the derangement of his economic forces, and the complete over- 
throw of all the elements which constitute national strength and 
produce national and individual prosperity. Modern warfare is 
so enormously expensive, and demands for its successful prose- 
cution the possession of such vast pecuniary means, that the 
financial element has already become predominant, and the con- 
sent or acquiescence of capitalists must be gained before most 
governments will venture to take up arms. ‘This financial neces- 
sity must inevitably increase, until the question of war or peace 
in any particular emergency will be actually determined, not by 
the national rulers, but by the great money-lenders who supply 
the national exchequers of the world. When they withdraw 
their aid, war will be impossible ; and they will withhold that aid 
as soon as the effect upon the combined industries and productive 
capacity of all other states shall be so affected by any war as to 
endanger the continued and successful operations of commerce 
and trade, upon which all financial calculations are based, and all 
financial security is rested. The causes which will work out the 
final abandonment of war are not those alone which act upon 
the belligerents. In fact, it is chiefly from the neutral peoples 
that the combined interference must come, which, exerted upon > 
disputing governments, will restrain them from actual hostilities. 
The effects produced upon the material interests of the civilized 
world by a conflict between two members of the family consti- 
tute the most powerful influence which will tend to a discontin- 
uance of force, and the substitution of arbitration, or of some 
other method, for the decision of controversies. The moral right 
which neutrals possess to a continuance of peace, and to the un- 
disturbed operation of their own national activities and pursuits, 
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the perception of which is every day increasing, and the violation 
of that moral right by two states which enter upon a war, are 
the elements, which, more than any other, will be practically effi- 
cient in producing the final result. For this reason, the provision 
annexed to the Treaty of Paris of 1856, which formally ac- 
cepted the principle that free ships make free goods, was a mis- 
take in policy. By enabling the neutral peoples to carry on a 
commerce in belligerent goods, it partially removed the burden 
laid upon them, and to that extent lessened their interest in the 
speedy and final abandonment of all war. 
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LIABILITY OF EXPRESS COMPANIES AS COMMON 
CARRIERS. 


THE recent case of Railroad Company v. Lockwood ' has substan- 
tially settled, on this side of the Atlantic, the doctrine, that a 
common carrier cannot, by a special contract, limit his liability 
so as not to be answerable for his own neglect or that of his ser- 
vants. Mr. Justice Bradley, in his very elaborate and able judg- 
ment in that case, and upon a full review of all the cases, clearly 
demonstrates, that, both upon principle and by the great weight 
of authority, this is the true doctrine of the law ; and he forcibly 
states the danger of any relaxation of the rule of the common law 
in this respect. The railway acts in England, and the decisions 
of the courts under them, have established, substantially, the 
same rule there.? 

These principles are directly applicable to ordinary common 
“urriers, — railways, steamships, and canals; but at the present 
time a great part of the business of forwarding goods and parcels 
is performed by express companies, who receive the goods, and 
employ the various railway and steamship lines to transport the 
same to their destination, where the expressman delivers them 
to the consignee. Although the doctrine that such expressmen 
are common carriers has been ingeniously combated,’ it has been 
either decided or assumed in numerous cases, and is now gen- 
erally admitted.’ As common carriers, the ordinary obligations 
of common carriers undoubtedly attach to them; and the excep- 
tions to the right to limit such obligations by special contract 
apply to them as well as to others. But the question arises, 
whether they can limit their liability to such an extent as not to 


117 Wall. 357. 

2 Browne on Carriers, 160 et seq.; Peek v. North Staffordshire Railway, 10 H. L. Cas. 
473. 

314 Am. Law Reg. 449, 513. 

4 New Jersey Steam Navigation Co. v. Merchants’ Bank, 6 Wow. 344; Express Com- 
pany v. Kountze Brothers, 8 Wall. 342; Sweet v. Barney, 23 N. Y. 885; Baldwin v. 
American Express Co., 23 Ill. 197; 8. c. 26 Ib. 504 ; Buckland y. Adams Express Co., 
97 Mass. 124; % Redfield on Railways (8d ed.), 30-56; Redfield on Carriers, §§ 61 
et seq.; 14 Am. Law Reg. 1. 
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be answerable for the neglect of the various lines of transporta- 
tion which they employ in their business ; namely, the proprietors 
of the railways and steamboats who transport their goods, and 
the servants of these. 

In Hooper y. Wells, Fargo, & Co.,) the Supreme Court of Cali- 
fornia, in an elaborate opinion delivered by Mr. Justice Sawyer? 
decided that an expressman who undertook to transport goods 
for hire from one town to another, * and deliver to address,” was 
responsible for loss occasioned by the negligence of the employees 
of a steamboat owned and controlled by other parties than the 
expressman, but ordinarily used by him in his business as a meaus 
of conveyance, notwithstanding a clause inserted in the receipt 
for the goods that he was “not to be responsible except as for- 
warder, nor for any loss or damage arising from the dangers of 
railroad, ocean, or river navigation, fire, &c., unless specially in- 
sured.” The court held, that, even as forwarder, the expressman 
would be liable for the negligence of the managers and employees 
of the steamboat, who, in legal contemplation, were, for the pur- 
poses of the transportation of the goods, his servants ; and that 
the further exemption was to be construed strictly, and was not 
so unequivocal in its language as to exempt the carrier from 
liability for such a loss occasioned by the negligence of the em- 
ployees of the steamboat. This case goes a long way towards 
holding that a limitation of the liability of an express company 
cannot include exemption from liability for the negligence of rail- 
way and steamboat companies and their servants. A similar 
decision was made by the Supreme Court of Minnesota in 1870, 
in the case of Christenson vy. American Express Co. in which 
the company receipted for goods to be delivered at a certain 
place, ** only perils of navigation and transportation excepted ; 
and it is hereby expressly agreed, and is part of the consideration 
of this contract, that the American Express Company are not to 


be held liable for any loss or damage, except as forwarders only.” 
It was held that this receipt did not relieve the company from 
liability for loss by a peril of navigation, arising from the negli- 
gence of the officers and crew of a steamboat, by which the goods 
were being transported. 


127 Cal. 11. Sees. c. in 14 Am. Law Reg. 16, with a note by Mr. Redfield. 
2 Now Circuit Judge for the Ninth Judicial Circuit. 
315 Minn. 270. 
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But a widely different result was reached by Judge Ballard, 
sitting in the United States Circuit Court for the District of Ken- 
tucky, in the case of Bank of Kentucky v. American Express Co, 
reported in our last volume.’ In that case the express company 
agreed to carry a package of money from New Orleans to Louis- 
ville, and gave therefor a receipt containing this condition: 
* Upon the special acceptance and agreement that this company 
is to forward the same to its agent nearest or most convenient to 
destination only, and there deliver the same to other parties to 
complete the transaction, such delivery to terminate all liability 
of this company for such damage ; and also that this company 
are not to be liable in any manner or to any extent for any loss 
or damage . . . of such package or of its contents . . . occa- 
sioned by fire or steam.” While the package was in the custody 
of the messenger of the express company, the car in which it was 
contained was precipitated through a trestle-work on the line of 
the Louisville and Nashville Railroad, and the car and package 
were destroyed by fire, caused by the fallen engine, without any 
fault or neglect on the part of the messenger who had charge of 
the package. It was decided that the company was not liable, 


although the accident resulted from the want of care or the neg- 
ligence of the Louisville and Nashville Railroad Company and its 
servants. Judge Ballard, in his able opinion, sustains his posi- 
tion in two ways: — 


« First, By the contract between the bank and the express company, it 
was agreed that the company should not be responsible for any loss or 
damage of the package which should be occasioned by fire. The loss of 
the package was occasioned by fire : hence the carrier, by the terms of the 
contract, is not responsible. It is not pretended that the contract was vio- 
lated by using the cars of the Louisville and Nashville Railroad Company 
to transport the messenger and the package, or was violated in any other 
respect. It follows, therefore, that, if the company is liable at all, it 
is not so by virtue of the contract, but in spite of it. 

* The contract, however, does not attempt to exempt, nor could it have 
exempted, the express company from loss occasioned by the neglect of 
itself or its servants; but, when it is sought to charge the company with 
neglect, it must be such neglect as it is responsible for upon the general 
principles of law. Now, upon these principles, nd one is responsible for 
damage occasioned by neglect, unless it be neglect of himself or his ser- 


19 Am. Law Rev. 155. 
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yants or agents. But the facts stated show that neither the company nor 
its servant was guilty of any neglect: it follows that the defendant cannot 
be charged on this account. ‘Though the defendant used the Louisville and 
Nashville Railroad to transport its messenger and the package, the railroad 
company Was not, in any legal sense, the servant of the defendant. The 
defendant had no control over the railroad company or over its servants. 
The railroad company was no more the servant of the defendant than it is 
of any passenger whom it transports. It was no more the servant of the 
defendant than is the hack or cab the servant of him who hires it to trans- 
port him from one part of the city to another, 

« Second, All the authorities agree, that when a common carrier has, by 
special contract, limited his responsibility, ‘he becomes, with reference to 
that particular case, an ordinary bailee, a private carrier for hire,’ or 
‘reduces his responsibilities to those of an ordinary bailee for hire.’ ? 

“T prefer the latter form of stating the proposition, because it is less 
misleading. I do not think that a common carrier, by entering into a con- 
tract limiting his responsibility, changes his character. He still remains a 
common carrier, with his responsibility limited, in respect to the matter 
embraced in his contract, to that of an ordinary bailee for hire. The au- 
thorities are equally clear that an ordinary bailee for hire is hound to only 
ordinary diligence, and responsible only for losses and injuries occasioned 
by negligence, or want of ordinary care. The defendant did, by special 
contract, limit its responsibility; and neither it, nor its servant the messen- 
ger, is chargeable with any neglect, or want of care. The loss of the pack- 
age was occasioned by fire. The contract provides that the defendant 
should not be liable for a loss so occasioned ; and as neither the defendant 
nor defendant’s servant was wanting in care, it follows that it is not respon- 
sible for the loss. 

“Suppose the package had been lawfully intrusted by the Louisiana 
National Bank to a private person, to be carried for hire, and delivered to 
the plaintiff; and it was contemplated by the parties that such person would 
transport the package and himself by the railroads which it was contem- 
plated that the defendant would use, and the package had been lost under 
the same circumstances that the package delivered to the defendant was 
lost : would it for a moment be contended that such private person would be 
responsible ? ” 

“The counsel for the plaintiff attempt to escape this conclusion by in- 
sisting, that, though the defendant limited its responsibility, it still remains 
a common carrier, and that such carrier is responsible, not only for any 


1 The learned judge cited York Co. v. Central Railroad Co., 3 Wall. 107; New 
Jersey Steam Navigation Co. ¥. Merchants’ Bank, 6 How. 382; and Railroad Co. v 
Lockwood, 17 Wall. 357. 
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want of ordinary care or negligence of himself and his servants, but for the 
negligence of any agency which he may employ in his business. 

* This proposition is misleading. It is not strictly correct to say that a 
common carrier is responsible for the negligence of any agency in his busi- 
ness, or even for his own negligence or that of his servants, in the sense 
in which his responsibility is distinguished from the responsibility of another 
person. A common carrier is bound to deliver goods intrusted to him, 
unless prevented by the owner, the act of God, or the public enemy. He 
is, as the law terms him, an insurer for the safe carriage and delivery of 
goods, subject only to the exceptions above mentioned. If he does not 
deliver goods intrusted to him, he is responsible, not because the goods 
were lost by his neglect, or the neglect of a servant, or by the neglect of 
some agency which he employed, but because he insured their delivery. 
Ilis responsibility is wholly independent of the neglect of any one.” 


We have given long extracts from Judge Ballard’s opinion, be- 
cause we are constrained to dissent from it; and, while endeavoring 
to point out in what respect we think his reasoning is unsound, 
we wish our readers to fully comprehend the line of argument 
pursued. 

We agree with the learned judge, that, if the company is liable, 


it is not by virtue of the special contract, but in spite of it. So 
it was in Railroad Company vy. Lockwood. In both cases, the 
varrier intended to avoid the very liability by special contract 
which the plaintiff afterwards sought to impose upon him. If 
answerable at all, the carrier is liable in consequence of the nat- 
ure of his undertaking, which public policy will not, in this 
respect, permit him to qualify or alter. 

After the special contract, the express company continued to 
be a common carrier. This the learned judge admits, and, in- 
deed, could not deny, after Railroad Company v. Lockwood. “It 
is argued,” said Mr. Justice Bradley in that case, * that a com- 
mon carrier, by entering into a special contract with a party for - 
carrying his goods or person on modified terms, drops his charac- 
ter, and becomes an ordinary bailee for hire, and, therefore, may 
make any contract he pleases: that is, he may make any contract 
whatever, because he is an ordinary bailee ; and he is an ordinary 
bailee because he has made the contract. We are unable to see 
the soundness of this reasoning. It seems to us more accurate 
to say that common carriers are such by virtue of their occupa- 
tion, not by virtue of the responsibilities under which they rest. 
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Those responsibilities may vary in different countries and at differ- 
ent times without changing the character of the employment. 
The common law subjects the common carrier to insurance of 
the goods carried, except as against the act of God or public ene- 
mies. The civil law excepts, also, losses by means. of any supe- 
rior force and any inevitable accident. Yet the employment is 
the same in both cases; and if, by special agreement, the carrier 
is exempted from still other responsibilities, it does not follow 
that his employment is changed, but only that his responsibilities 
are changed.” ! 

But while Judge Ballard accepts this distinction, it strikes us 
that he treats it as of little practical importance, and in effect 
regards the express company, in respect of this parcel of money, 
as only an ordinary bailee for hire. And herein, in our judgment, 
lies the fallacy of his very ingenious and plausible argument, 
drawn from the liability of a private carrier for the negligence of 
the railway company and its servants under similar circumstances. 
Because a private person carrying the money would not have 
been liable for such negligence, then why, says he, should the 
express company, whose responsibility is precisely the same ? 

The answer is, Because the undertaking was not the same. 
The locatio operis faciendi, or fifth class of bailments, under Lord 
Holt’s division, includes, among others, the public and private 
carriage of goods. In the case of a common carrier, the law has 
fixed what his undertaking is ; and the question that has given 
so much trouble to the courts is, how far he can limit this, not 
what it is. But, in the case of private bailments for hire, what 
the undertaking of the bailee is depends upon the circumstances 
of each particular case. <A private carrier might assume his 
responsibility under such circumstances as would render him 
liable without a special contract for the negligence of any agency 
or sub-agency he employed in the undertaking. In the case 
Judge Ballard puts, of a man who is not in the business of a car- 
rier, who has no facilities for carrying it on, but who agrees to 
carry a valuable parcel from one city to another, it is apparent 
that his undertaking is simply to travel by the ordinary means 
of conveyance, with the parcel in his custody; and the bailment 
being this, and nothing beyond, his liability is measured by the 


117 Wall. 376. 
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limits of his undertaking. Strictly speaking, the private bailee, 
under these circumstances, is not a carrier at all, but only a 
man directed to keep charge of the money while it is carried by 
others. ‘To say that this was the only undertaking of the express 
company is to beg the whole question. Its undertaking is a con- 
tract to deliver the goods ; and this, from its very nature, makes 
(as we shall hereafter endeavor to show) every agency and sub- 
ageney it employs its servant, and responsibility for the negli- 
gence of these servants is the very thing the law will not allow 
the carrier to relieve himself from. The moment it is conceded 
that an expressman is a Common carrier, this result seems to us 
necessarily. to follow. 

A man has a valuable vase or picture that he desires should be 
safely carried to his home. He may contract with a person not 
a common carrier to do this. If he does, every agent or sub- 
agent is the guest servant of the bailee, for whose negligence he 
would be responsible to the bailor, and this without regard to 
the fact that he is not a common carrier. But, on the other 
hand, the vase may be given to the bailee, with the understand- 
ing that he is to go by means of a street-railway car; or even to 
sit in the bailor’s own carriage, and hold it in his hands. In 
these last cases, of course, the bailee is employed for a special 
purpose which limits his responsibility. He is to keep charge of 
it while it is carried by others. As to these others he is not 
responsible. 

But Judge Ballard very earnestly contends that the servants 
of the railroad were not the servants of the express company. 
* The relation of master and servant, principal and agent,” says 
he, ** does not and cannot exist where the master has no control 
over the servant, and the principal no control over the agent.” 
Even as applying to torts and to strangers, this proposition, we 
think, requires qualification. In matters of contract, we submit, 
with great respect, that the test the learned judge relies on has 
no application; if it had, it would substantially overrule the 
elementary maxim, Qué fucit per alium fucit per se. And here 
we may refer to an ingenious suggestion made by a correspond- 
ent in the American Law Register,’ that the question under 
consideration is solved by the now well-established principle, that, 


1 Vol. xiv. p. 648. 
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if an independent contractor is employed to do any lawful work 
or act, the employer is not responsible for a casual tort com- 
mitted in the course of the work by a servant or workman of the 
contractor. The most authoritative decision on the subject is 
Hilliard vy. Richardson,! where the cases are carefully reviewed 
by Mr. Justice Thomas in his very able opinion, But the doc- 
trine only applies to torts suffered by strangers, or persons stand- 
ing in the position of strangers. It needs no argument to show, 
that, if I contract with a man to build a house, I] am responsible 
to him, under my contract, for the negligent workmanship of the 
workmen of the remotest sub-contractor who undertakes any 
division of the work. 

The liability of a common carrier, although it may be enforced 
by an action on the case, rests really in contract, — the under- 
taking that he assumed towards the public when he entered upon 
this calling, and which the law has fixed. Granting what Judge 
Ballard so strongly argues, that the carricr * is responsible, not 
because the goods were lost by his neglect, or the neglect of a 
servant, or by the neglect of some agency which he employed, 
but because he insured their delivery ; his responsibility is wholly 
independent of the neglect of any one,” — and we think the result 
is the same. Analyzing this insurance, and among the things 
which the carrier insures is the capacity and diligence of his ser- 
vants, and of all employed, however remotely, in carrying the 
goods ; and he cannot, by special contract, relieve himself from 
responsibility for their neglect. Calling him an insurer, there- 
fore, does not change the character of this portion of his under- 
taking. 

The case of Machu vy. London and Southwestern Railway? would 
seem to be decisive of this question. There it was decided that 
‘where a common carrier enters into a sub-contract with other 
parties with respect to goods which he has undertaken to carry, 


the servants employed by the latter are ‘ servants in the employ’ 
of the carrier, within the true meaning ” of the St. of 11 G.4 and 
1W. 4, ¢. 68, which, limiting in many respects the liability of 
carriers, enacted that the carrier should still be liable * to answer 
for loss or injury to any goods or articles whatsoever arising from 


1 3 Gray, 349. The later cases are collected by Mr. Holmes, in his note to 1 Kent, 
Com. 260, 12th ed. 
2 2 Exch. 415. 
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the felonious acts of any coachman, guard, book-keeper, porter, or 
other servant in his employ.” The case was argued by eminent 
counsel, and decided by a court of high authority. In the course 
of his opinion, Chicf Baron Pollock said, * In the case which was 
put in the course of the argument, where a carrier confines 
himself to receiving goods and making contracts for their carriage, 
and avails himself of a sub-contract to transfer to some one else 
the whole duty which he has undertaken to perform, I think that 
all the parties who come in under that sub-contract, whether 
directly or by the sub-contract, —I think that all the parties 
actually employed in doing the work which the carrier undertook 
to do, either by himself or his servants, are his servants within 
the meaning of the eighth section of the act in question.” Baron 
Rolfe (afterwards Lord Chancellor Cranworth), in answer to 
the argument which we have heretofore referred to, that the 
relation of master and servant could not exist between the railway 
company and the servants of a sub-contractor, and in comment- 
ing on the cases cited to this point, said, * In those eases a wrong- 
ful act had been done by somebody ; and the question was, Has 
the party injured a remedy against some one other than the actual 
party who committed the injury? Against the actual party, of 
course, he has a remedy. The answer is, Yes, he has, against the 
master of the party who did the damage. The liability for the 
wrongful act originates from the relation of master and servant. 
That is not so here. The right against the company arises, not 
from the relation of master and servant, but by virtue of a con- 
tract into which they have entered to deliver the goods.” It 
will be said that this case arose under a statute ; but it was a 
statute limiting carriers’ liability, while making an exception 
similar in principle to that which the law in this country, on 
grounds of public policy, inserts in all special contracts made by 
them limiting their common-law liability. 

Other instances of carriers’ liability for the negligence of 
persons neither appointed nor removable by them, and over whom 
they have no control, are where railway and other carriers receive 
goods to be transported beyond the limit of their own roads. In 
England by accepting such goods, and in this country generally 
by making a special contract, they become responsible until 
the goods reach their destination. The relation that the first 
railway company bears to the succeeding ones is very similar to 
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that of the express company to the railways and other convey- 
ances it employs. It is responsible for their negligence ; nor can 
it be doubted that the courts would refuse to allow it to contract 
itself out of such responsibility. 

For these reasons, we cannot concur in Judge Ballard’s tonclu- 
sions, on the ground, either that the express company is only 
liable as an ordinary bailee for hire, or that the officers and ser- 
vants of the various railway and steamboat companies are not 
the servants of the express company. If it is not answerable for 
their negligence, it must be, in our opinion, on the ground that 
public policy does not demand the same strict rule of responsi- 
bility (any contract to the contrary notwithstanding) from an 
express company that it enforces as to other carriers. We are 
unable to see any greater distinction between them in this respect 
than in others. 

The reasons for refusing to allow railways and similar carriers 
to contract themselves out of responsibility for the negligence of 
their employees are thus stated by Mr. Justice Bradley in Lailroad 
Company v. Lockwood : — 


“Ttis a favorite argument in the cases which favor the extension of the 
carrier's right to contract for exemption from liability, that men must be 
permitted to make their own agreements, and that it is no concern of the 
public on what terms an individual chooses to have his goods carried. .. . 
Is it true that the public interest is not affected by individual contracts of 
the kind referred to? Is not the whole business community affected by 
holding such contracts valid? If held valid, the advantageous position of 
the companies exercising the business of common carriers is such that it places 
it in their power to change the law of common carriers, in effect, by intro- 
ducing new rules of obligation. 

“The carrier and his customer do not stand on a footing of equality. 
The latter is only one individual of a million. He cannot afford to higgle, 
or stand out and seek redress in the courts. His business will not admit 
such a course. He prefers rather to accept any bill of lading, or sign 
any paper, the carrier presents ; often, indeed, without knowing what the 
one or the other contains. In most cases he has no alternative but to do 
this, or abandon his business. 

“If the customer had any real freedom of choice, if he had a reasonable 
and practicable alternative, and if the employment of the carrier were not 
a public one, charging him with the duty of accommodating the public in 
the line of his employment, then, if the customer chose to assume the risk of 
negligence, it could with more reason be said to be his private affair, and 
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no concern of the public. But the condition of things is entirely different, 
and especially under the modified arrangements which the carrying-trade 
has assumed. The business is mostly concentrated in a few powerful 
corporations, Whose position in the body politic enables them to control it, 
They do, in fact, control it, and impose such conditions upon travel and 
transportation as they see fit, which the public is compelled to accept, 
These circumstances furnish an additional argument, if any were needed, 
to show that the conditions imposed by common carriers ought not to be 
adverse (to say the least) to the dictates of public policy and morality, 
The status and relative position of the parties render any such conditions 
void, Contracts of common carriers, like those of persons occupying a 
fiduciary character, giving them a position in which they can take undue 
advantage of the persons with whom they contract, must rest upon their 
fairness aud reasonableness.” 


Now, we cannot see why all this reasoning does not apply to 
an express company equally with other carriers. The circum- 
stances under which the special contracts are made with them are 
the same: the necessity of instant carriage of goods is generally 
urgent, and they have a substantial monopoly of the business, 
Besides, courts ought to take notice of the fact, that the greater 
part of mankind enters into such contracts with entire recklessness, 
and needs protection in respeet of them; and on the principle 
underlying the law in respect of merchant seamen, and whereby 
any contract that they make is most closely and rigidly scrutinized, 
such protection should be extended. Where the carelessness of a 
class of people, or the nature of a class of contracts, gives opportunity 
for exaction and oppression, it would be a reproach to any system 
of jurisprudence if it did not interfere and prevent such oppres- 
sion. ‘The conditions on express-receipts, drawn up with all the 
skill and learning of able counsel, are often such as it might puzzle 
acute judges to interpret; and it is absurd to suppose that a 
layman, in the hurry of delivering his goods, can really know 
what he has consented to. It is, on the contrary, notorious that 
the conditions are seldom read at all. 

Nor can we see the hardship of this: the expressman has his 
remedy over against the wrong-doer. By giving the latter due 
notice, he can make any judgment obtained against him conclu- 


117 Wall. 378-880. See also Davis J. in Railroad Company v. Manufacturing Com- 
pany, 16 Ib. 829, 380; Denio, C. J., in Bissell v. New York Central Railroad, 25 N. Y. 
455, 457; Lord Ellenborough in Cullen vy. Butler, 5 M. & S. 466. 
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sive evidence of the facts included in it.! And it is much more 
reasonable that an express company, extending its operations 
over the entire country, with agents and counsel in every State, 
should enforce the claim for neglect of a railway or steamboat in 
a distant State than that its customer should be compelled to do 
this himself. Indeed, any other rule would render the latter, in 
numerous instances, practically remediless. A merchant in Boston, 
rather than undertake to sue a railway company in California 
under such circumstances, would, unless a very large amount 
was involved, abandon the matter, and charge the value of the 
goods off to profit and loss. Common carriers know this fact 
perfectly well ; and, were the law established as laid down by 
Judge Ballard, it would encourage carelessness on their part aud 
on the part of their employees. 

In an able article? to which we have already referred, the 
writer, in contending that expressmen should be allowed to 
stipulate against responsibility for the negligence or carelessness 
of the servants and agents of other parties whose lines of convey- 
ance they are compelled to use in the ordinary course of their 
business,” asks, ** Wherein consists the immorality of such stipu- 
lations? Wherein are such agreements inconsistent with the 
public welfare? It must be remembered that the prohibition 
attaches to both parties. If the expressman cannot make such 
contracts, his customer cannot make them. But should the latter 
be forbidden by law to procure the carriage of his goods at 
cheaper rates, in consideration of the waiver by him of a portion 
of the expressman’s severe responsibility? It is too late to inter- 
pose fresh legal restraints upon the freedom of trade and com- 
merce. Why, in this advanced era of personal freedom of 
action, does public policy demand that a particular custodian of 
property should be prohibited from making such terms with their 
employers as both parties deem mutually advantageous ?” 

This is plausible ; but it seems to us to be unsound. The same 
argument may be made against forbidding a carrier to contract 
himself out of responsibility for his own negligence. The writer 
says that the express company is compelled to avail itself of these 
lines of conveyance. This is only true in so far that it is essential 
to conducting the business it has voluntarily undertaken. It is 


1 City of Boston v. Worthington, 10 Gray, 496, and cases cited. 
2 14 Am. Law Reg. 449, 459, 460. 
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no more compelled than a contractor for building a house is com- 
pelled to employ the mason and his servants. Nor is the fact 
known and assumed by the parties to the contract in the one 
case more than in the other. Political science does, it is true, 
interfere cautiously with freedom of contract ; but that a contract 
against public policy is void is universally admitted; and the 
only question is, What contracts are open to this objection ? 

In contracts of the kind we are considering, the distinction 
upon which the law may wisely interfere to restrain some of them, 
and not others, we think is this: Where such competition is possi- 
ble that both parties are equally necessary to each other, and it 
is as easy for the one as for the other to secure what he wants 
elsewhere, if dissatisfied with the terms of any proposed bargain, 
then the wisest policy is to allow parties to make their own 
contracts, and to hold them to these hereafter, if entered into 
fairly and honestly, be they wise or foolish, equitable or inequita- 
ble. But where, from the nature of the thing or service required, 
competition in it is practically impossible, and one party con- 
tracting about it possesses, therefore, a substantial monopoly, 
then it is not only wise but necessary that the law should inter- 
fere to see that the great advantages under which the monopolist 
contracts do not tempt him to compel the other to make unrea- 
sonable and unjust agreements. Nobody would pretend, for 
instance, that a railway or canal company, or a water or gas com- 
pany ina large city, having all the advantages of possession of 
the route or ground, should be allowed to charge for its services 
or commodity any price it liked. On the other hand, it is now 
generally regarded as unwise and injurious to interfere with 
ordinary wages or with the price of grain and ordinary merchan- 
dise. The reason is, that the price is regulated and kept down 
in the one case by competition ; in the other there is a practical 
monopoly. 

A striking application of this principle was made in 1870 by 
Parliament, in the Irish Land Bill, which contained clauses for- 
bidding landlords and tenants to contract themselves out of its 
terms. This provision, during the debates on the measure, was 
fiercely assailed as interfering with freedom of contract, but was 
likewise vigorously defended as really the vital principle of the 
bill, without which it would be little more than a dead letter. 
Mr. Gladstone said, in introducing the bill: — 
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“We propose, looking at the condition of Ireland, not to leave it to 
parties without the interposition of law to make the contracts which they 
may be willing to make; and this it is which at first sight may appear to 
be harsh. No persons value more highly than we the freedom of con- 
tracts: it lies at the root of every healthy condition of society. But, even 
in those conditions of society which we recognize as healthy, it is not 
possible to allow perfect freedom of contract. English legislation is full of 
such interferences ; and Parliament has shown a very decided tendency of 
late to multiply them. You will not allow the man who has a factory to 
contract with the persons whom he employs, on terms which may suit 
their inclinations, but which you have forbidden; and you will not allow 
the shipmaster to carry the emigrant across the seas on terms ou which he 
desires to carry, and the emigrant desires to go. These are cases that 
justify interference ; but much stronger is the case for Ireland, because, in 
substance, these contracts, though nominally free, have not been really free 
under the peculiar conditions of life which that country offers.” ? 


It is contended that the customer may have his goods thus 
carried at cheaper rates. Conceding this, and it does not follow 
that it is wise to allow such a contract. The same argument has 
been repeatedly urged by railway companies in respect of the 
carriage of passengers. But practically the fact will not be so. 
The rates depend upon other circumstances, — the competition of 
railways for the express-business, the business condition of the 
country, and the limited number of companies carrying on this 
species of transportation. We do not believe that settlement 
of the law, the one way or the other, would change the rates of 
ordinary carriage. It would undoubtedly increase the rates for 
insurance of the goods, if these contracts were recognized. 

Express companies have been, in a country of the size of ours, of 
immense benefit to the community, and are supposed to have been 
equally remunerative to the proprietors. But one chief reason why 
they have been beneficial, and have been so largely employed, 
has been that by their means the public can contract with one 
person responsible for the entire route over which goods are to go, 
he the distance never so great and the lines of transportation con- 
stantly changing. They were established to supply a require- 
ment arising from the number of different conveyances over which 
packages and parcels have to go to reach any distant destination. 


1 3 Hansard, excix, 348. 
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The very nature of their business, the principle underlying it, and 
the kind of benefit which they hold themselves out as conferring 
on their customers, make it logically consistent that the liability 
we are discussing should indissolubly attach to them; and any 
other doctrine would establish a singular anomaly in allowing 
them to escape a responsibility naturally incident to their occu- 
pation.! 


! Since this article was written, our attention has been called to a note by Mr. 
Redfield to Judge Ballard’s decision, in 23 Am. Law Reg. 30, 80, in which that 
learned commentator comes to conclusions substantially like our own. 
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JorL PARKER died at his residence in Cambridge, Mass., on 
the seventeenth day of August, 1875. He was born in Jaffrey, 
in the State of New Hampshire, on the twenty-fifth of Jan- 
uary, 1795, the sixth in descent from Abraham Parker, sup- 
posed to have been a native of Marlborough, in Wiltshire, 
England, who was admitted a freeman in Woburn, Mass., in 
1645. His father, Abel, who was born in Westford in 1753, 
having removed to Pepperell, was enrolled, in 1774, in Capt. 
John Nutting’s company of minute-men, attached to the regi- 
ment of Col. William Prescott, and marched with his company, 
on the nineteenth of April, 1775, to meet the British troops on 
their expedition to Concord. He was too late to share in the 
glory of that day; but upon his arrival at Cambridge enlisted 
in the same company under Col. Prescott, to serve until January 
following, and was stationed at that place. He was not included 
in the troops detailed for the occupation of Bunker's Hill; but, 
by giving his ration of spirit to a comrade, obtained by exchange 
a share in the battle, and there received a severe wound in the 
leg from a musket-ball, which his descendants still preserve. He 
served during the war, also, in New York and Rhode Island, and 
held commissions as an ensign and lieutenant. 

He married, Oct. 14, 1777, Edith, daughter of Jedediah Jew- 
ett, of Pepperell; and in May, 1780, removed to Jaffrey, N. H., 
* settled in the unbroken forest, and cleared his farm himself, 
with such assistance as he could obtain.”’ To use his own words, 
* Thus ended my military career, as on the fifth day of May, 1789, 
I moved into this town, which prevented my pursuing my natu- 
ral inclination, which was that of a soldier a martial inclination 
of which his son's indisposition to retreat from a contest seems a 
natural inheritance. Here he resided for more than half a cen- 
tury. ** He was a tall, stately man,” writes a surviving contem- 
porary of his son, “grave in deportment, and commanded my 
respect not more on account of his talents and moral worth than 
for his lameness, occasioned by a musket-ball which was received 


by him at Bunker Hill.” 
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Abel Parker held many offices of dignity and confidence in the 
town and state ; was for twenty years a Judge of Probate ; sat in 
the convention which adopted the Federal Constitution ; voted 
for John Quincey Adams in the electoral college of 1824; and died 
full of years and honors in 1831, leaving four sons, the survi- 
vors of nine children, — Edmund, who became a Judge of Pro- 
bate for Hillsborough County ; Asa, who held the same office for 
Cheshire County ; Isaac, a prosperous and respected merchant 
in Boston; and his youngest child, the subject of this sketch. 
Mrs. Parker was a deeply religious woman, of vigorous intellect 
and marked character. 

Such was the stock from which Joel Parker sprang, and such 
the domestic influences under which he was nurtured. After 
studying in the Academy at Groton, where the late President 
James Walker was one of his schoolmates, he entered the sopho- 
more class at Dartmouth College in February, 1809, at the early 
age of thirteen, and graduated in 1811, not yet seventeen years 
of age, small of stature, but tenacious of his dignity. ‘ Well, 
my little fellow,” said the stage-driver of the coach which 
brought him from Hanover, * 1] suppose we must take you for 
half-fare.” ** I shall pay the whole or none,” was his reply. The 

tev. Dr. William Cogswell, and Daniel Poor, the missionary 
of Ceylon, Amos Kendall, Chief Justice Shepley, of Maine, and 
Judge Nathaniel Wright, of Cincinnati, were among his class- 
mates. After his graduation he studied law at Keene, and with 
his brother Edmund at Amherst, and entered the bar of Cheshire 
County, at the October term in 1817, at the former place, where 
he at once engaged in practice. 

In the year 1821, contemplating a change of residence, he 
visited the West,! and was admitted to practice in the Circuit 
Court of the United States at Columbus, Ohio, in January, 1822 ; 
hut, fortunately for his native State, returned in the latter year, 
and devoted himself assiduously to his chosen pursuit. 

Free from domestic cares, affianced only to his profession, he 
early gained an honorable position by the steady exercise of nat- 
ural abilities well adapted to its pursuit. He was industrious, 


! The passport, of which we append a copy, with which the young lawyer set out 
on his journey, while it contains a personal description of the subject of our sketch, 
also furnishes an interesting illustration of the change which less than fifty-five years 
have wrought in the social relations of the different States of the Union. The least 


the 

an 

ag 

wl 

ci 

gr 

ins 

tic 

pe 

m 

ill 
a 

ad 

re 

T 

a 

fc 

Ww 

a 

ti 

8 

P 

i 

0 

§ 

XUM 


JOEL PARKER. 237 


thorough, minute, painstaking, cautious, persistent, and untiring. 
“ Judge Parker's mode of practice in the trial of cases,” writes 
an early professional associate, who still enjoys a ripe and honored 
age, “to take down the testimony in full of the witnesses in 
writing, and to cross-examine them-at great length as to all the 
circumstances they might know relative to the case, contributed 
greatly to change the previous practice of the witness's first tell- 
ing his story of what he knew, followed by a brief cross-examina- 
tion, with only a few notes, made by the counsel, of the leading 
points of the testimony.” 

A slight circumstance, indeed, to particularize in the manage- 
ment of cases, in these days of note-taking and stenographers, but 
illustrative, nevertheless, of the times, and of the introduction of 
a more thorough and laborious mode of practice. 


adventurous visitor to Alaska would not think to-day of invoking protection or 
recommendation in this form : — 


STATE OF NEW HAMPSHIRE. 


By His Excetrency Samvet Governor and Commander-in-Chief of the 
said State of New Hampshire, one of the United States of America. 


To ALL TO WHOM THESE PRESENTS SHALL COME, GREETING. 


Know Ye THAT Joel Parker, Esq., the bearer hereof, of the 
age of twenty-six years, of the height of five feet and nine 
inches, of light complexion, brown or dark hair and blue eyes, a 
[Samvuet Betx.] native citizen of the United States, and an inhabitant of the town 
of Keene, in this State, is a person of fair reputation, and re- 
spectable standing in society. 
The said Joel Parker being about to depart from this State, 
and to travel to and visit other parts and places, — 

Ir 1s pEstrED, That all within the said United States of America, and that all 
foreign States, potentates, and powers, and all others in every quarter of the world 
who may see these presents, and whom it may concern, do permit him to pass safely 
and freely without giving or permitting to be given to him any hindrance or molesta- 
tion in his voyage or voyages, or in his journeyings or travels by land, while pur- 
suing his lawful business and affairs; but, on the contrary, affording all requisite 
protection and assistance, as would be granted and afforded here to persons coming 
in similar manner recommended to protection and assistance. 

Ix TESTIMONY wneEREOF, We have delivered to him this passport, signed by 
our own hand, with the seal of our said State annexed, and countersigned by our 
Secretary of said State. 

Given at Concord this seventh day of June, anno Domini one thousand eight 
hundred and twenty-one, and in the forty-fifth year of the Independence of the 
United States of America. 

By his Excellency’s command. 


Sam. Sparnawk, Secretary, 
16 
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There was nothing in the place or time to make his early 


career eventful. In 1830 he added to his reputation by assisting . 
in the defence of Daniel H. Corey for the murder of Matilda off 
Nash, and published a report of the trial. Corey was acquitted Ri 
on the ground of insanity; a subject of which Judge Parker are 
afterwards, in the interesting case of Prescott, — tried before him fro 
in 1834 for the murder of Mrs. Cochran, and executed under Le 
circumstances which left grave doubts of the justice of the pun- In 
ishment, — showed a wise appreciation, in advance of the public pa 
feeling, and in which he manifested his interest as one of the “ 
early movers in the establishment of an asylum in New Hamp- er 
shire for the insane. : ju 
He was a member of the Legislature of New Hampshire in Ww 
1824-26: and the Hon. George W. Nesmith, who sat with him fe 
in this body, and afterwards upon the bench over which he had pe 
presided, remarks that his * recollection as to the standing of hn 
Judge Parker as a legislator is, that he seldom spoke without th 
previous study or diligent investigation of the matter under dis- hi 
cussion ; and that he was learned and useful and uniformly able g 
in debate, and his remarks were generally listened to with great w 
favor.” li 
* In 1832 Mr. Parker brought forward a bill prepared by him- N 
self, abolishing the then existing Court of Common Pleas, and le 
allowing one judge to preside at the trial of civil cases, and in all n 
criminal cases except murder and treason. This bill was also the c 
foundation of chancery practice in this State [New Hampshire]. c 
The strongest objection made to it arose from the fact that it con- i 
ferred too much labor and responsibility upon one judge to carry J 
through a termalone. The Committee on the Judiciary, which had c 
the charge of the bill, refused to report it until sanctioned by Chief ¢ 
Justice Richardson in advance. His assent was obtained in writ- t 
ing, and the Judiciary Bill became a law.”! At the same session, 1 
one of the judges of the Superior Court of Judicature, the highest ‘ 
judicial tribunal of the State, was removed from his office upon an ( 
address of the legislature; and in January, 1833, Mr. Parker’s 


1 “Mr. Bell remarked,” says Judge Nesmith, speaking of a trial where Parker 
was counsel, “ that he was sustained in one of his legal positions by a case in the 
New York Reports that went in quatuor pedibus in his favor. ‘Of course,’ said 
Parker, ‘that must be a beastly case.’ —‘ Yes,’ said Judge Richardson: ‘ you had 
better keep clear of the legs of that creature.’ ” 
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townsman, Samuel Dinsmoor, then Governor of New Hampshire, 
appointed him, at the age of thirty-eight, to fill the vacancy. This 
office he held till 1838, when, on the death of Chief Justice 
Richardson, he ‘became his successor. Judge Parker's opinions 
are contained in thirteen volumes of the New Hampshire Reports, 
from the 6th to the 18th inclusive, commencing with the case of 
Leeds v. Sayward, 6 N. H. 83, and closing with that of Crane v. 
Ingalls, 18 N. H. 613. During this period the reports were pre- 
pared by the members of the court, then consisting of four judges, 
—both judges and reporters ; — for “the gaunt rigor of demo- 
eratic economy deprived the bench in that State of a natural ad- 
junct.” And we find a silent testimony of the industry and fidelity 
with which he performed his labors in the large proportion which 
fell to his share. Of the twelve hundred and forty-four cases re- 
ported during this period, and comprising seven thousand four 
hundred and fifty pages, five hundred and ten, covering three 
thousand three hundred and fifty-six pages, contain opinions from 
his pen. So lies buried, we had almost said, the labor of our 
great judges ; but it is not buried, or, if buried, it is but to spring 
up and bear fruit in the harvest ripened under the * gladsome 
light of jurisprudence.” If among these cases there are many 
whose interest terminated with the execution, that * fruit of the 
law” which they bore to the successful party, there are yet 
many which have contributed to promote justice, to elevate the 
community, whose rights they declared and whose conduct they 
controlled, and which still exercise an influence over a vast and 
increasing population who accept it unconscious of its source. 
Judge Parker’s opinions are characterized by independence, thor- 
ough research, and careful study ; not wanting in a quiet confi- 
dence springing from self-reliance, and from a consciousness of 
the labor and investigation which fortified it. Among these may 
be mentioned, as touching upon subjects of permanent interest 
and illustrating his intellectual qualities and habits, the early case 
of Britton vy. Turner, 6 N. H. 481, in which by a clear and well 
reasoned statement he lays down an equitable rule on a much- 
vexed question in reference to the liability on a special contract 
for labor, not completed according to its terms ; holding substan- 
tially that the laborer is entitled to recover, not upon the contract, 
but for the benefit actually enjoyed by the other party, not ex- 
ceeding the contract price, but is liable for all the damages by 
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the breach, in recoupment, to the amount of the claim, in his own 
action, or to their full amount in a cross-action. This decision, 
differing as it does from other cases in courts of authority, and 
even from one previously decided in New Hampshire (5 N. H.343), 
illustrates the independence, and sense of justice, with which he 
approached such inquiries, as well as the clearness of his reason- 
ing. State v. Rollins, 8 N. H. 550, was an indictment at common 
law for kidnapping a negro boy by selling him to a person in 
Alabama, with the intention that he should be taken into that 
State, and held in servitude there until majority ; carrying him 
into another town in New Hampshire, and delivering him there, 
in which it became necessary to inquire into the extent to which 
the common law was adopted in that State, and its application 
to this case. Judge Parker declared that it was not material that 
the intention was to transport to another of the United States. 
* The Constitution of the United States,” he said, ** binds them 
together for no such object as this.” 

A tendeney may be observed in his decisions to recognize the 
rights of married women. In Parsons v. Parsons, 9 N. H. 309, 
Marston vy. Carter, 12 N. H. 159, and Wheeler v. Moore, 13 N. H. 
478, he went beyond the authorities in Massachusetts in protect- 
ing their interests against the creditors of the husband, in the 
absence of any exercise by him of his marital right ; and it is said 
that he interested himself in modifying the laws of the State in 
their favor. In Pierce v. The State, 13 N. H. 536, he denied the 
right of the jury to decide the law in criminal cases, and main- 
tained the constitutionality of an act prohibiting the unlicensed 
sale of liquors. The case was hotly contested, and was after- 
wards referred to by him in the debates in the Massachusetts 
Constitutional Convention. 

These cases may serve to illustrate the positive and independent 
character of the man; but we have not space to review his opin- 
ions at length and in detail. 

The Law Reporter for May, 1844, Vol. VII., contained a 
notice, from the pen of Charles Sumner, of the tenth volume of 
New Hampshire Reports, in general laudatory ; although he said, 
* Their learning does not show the taste and tincture of the soil 
of a distant antiquity.” Of Judge Parker he wrote, * It will not 
be unjust to his associates to distinguish Mr. Chief Justice Par- 
ker as entitled to peculiar honor for his services on the bench. 
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He may be justly regarded as one of the ablest judges of the 
country.” But he attacked with elegant animosity “ the use of 
a barbarism like * loaned,’” which appeared in certain of the 
opinions of the Chief Justice. The New Hampshire reporter 
flew to the defence of the judge by the citation of numerous 
precedents which he borrowed to defend his “loan ;” and even 
disparaged “ lend” by quoting Webster, who says that * lend is 
a corrupt orthography of len or loan, or derived from it ;”” while 
he cited counsel and court in Sumner’s Reports with the remark, 
“If it may be supposed that the published arguments of the 
counsel in this last case were drawn up by the accomplished 
scholar who then filled the office of reporter, perhaps the authority 
is none the less stringent on the present occasion.” Quoting and 
indorsing the Law Reporter's compliments of the Massachusetts 
Bench, he compares the references of the New Hampshire judges, 
in the volume criticised, to legal authorities prior to the reign of 
George III., and extending back to the time of Dyer and Coke, with 
those in a late volume of Mr. Metealf's Reports, which were less 
than half in number, he said, as an illustration of their ** compara- 
tive taste and tincture of the soil of a distant antiquity.” 

But Sumner, in an entertaining reply, which our readers may 
be glad to find in the same volume of the Law Reporter (p. 155), 
buried the obnoxious word under that accumulation of quota- 
tions which characterized his writing, here quite fitting, but of 
which a witty friend once said, that those which he could not get 
into the text ran over into the notes like superabundant gravy. 

The event which brought Judge Parker more conspicuously 
before the public, and undoubtedly contributed justly and large- 
ly to give him a wide and established reputation for vigor, in- 
dependence, learning, and capacity, was his controversy with Mr. 
Justice Story of the Supreme Court of the United States in regard 
to the proper construction of a clause — it might even be said 
the meaning of a word — in the Bankrupt Law of 1841; a con- 
troversy which became political in other hands, and threatened 
to reach the magnitude of a conflict between the United States 
and New Hampshire. 

After the experiences of this generation, such a collision seems 
trifling ; but it involved subjects of grave importance, and was 
a contest between no insignificant combatants, — not without in- 
terest at this day to a student of common or constitutional law. 
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It began in 1842, when Story and Parker were each in the full 
vigor of judicial life, and enthusiastic crowds of young men were 
learning the science of the law from Story’s lips. It ended seven 
years after, when Story had passed away, and Parker was lecturing 
where Story taught to young men who now revere the memory 
of both. The struggle had ended: he had laid aside the honor 
and labors of the oftice which required him to engage in it; and, in 
the first year of his service as a professor in the school to whose 
success and reputation Story had so largely contributed, the court 
which Story had adorned declared the survivor victorious. Like 
Entellus, he might say, — 


“ Hic victor cestus artemque repono.” 


The Bankrupt Law of 1841, drawn by Judge Story, contained 
this provision ; — 

“ And provided, also, that nothing in this act contained shall be construed 
to annul, destroy, or impair any lawful rights of married women, or minors, 
or any liens, mortgages, or other securities on property, real or personal, 
which may be valid by the laws of the States respectively, and which are 


not inconsistent with the provisions of the second and fifth sections of this 
act.” 


The second section relates chiefly to preferences, and the fifth 
to the allowance of claims. 

Under the previous system in the New England States, by 
which creditors ran a race of diligence in seizing the property of 
a debtor, attachment on mesne process was a well-known rem- 
edy ; and the question at once arose, whether the proviso of the 
statute protected from the operation of the Bankrupt Law the 
rights acquired by such an attachment. 

The earliest reported cases in which the subject was considered 
appear to be those of Ex parte Cheney, 5 L. R. 19, and Ex parte 
Foster, 5 L. R. 55, 2 Story, 131, which were decided by Judge 
Story in 1842. As an illustration of the widely-spread impor- 
tance of the questions involved, and a part of their history, we 
append a list of some decisions in relation to this subject, or to 
the supervisory power of the District Court. 


1 Ex parte Cheney, 5 L. R. 19, March, 1842; Ex parte Foster, 5 L. R. 55,2 Storv, 
131, April, 1842; Parker v. Muggridye, 5 L. R. 851, 2 Story, 334, May, 1842; In the 
matter of Allen et al., 5 L. R. 862, Sept. 1842; Downer v. Brackett, 5 L. R. 392, 21 Vt. 
599, Sept. 1842; In the matter of Cook, 2 Story, 876, Oct. 1842; Haughton v. Eustis, 
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In the case of Ex parte Foster, the bankrupt, whose property 
had been attached before the petition was filed, on mesne pro- 
cess from a State court of Massachusetts in a pending action, 
applied to the District Court of the United States for the District 
of Massachusetts for an injunction to restrain the creditors from 
proceeding further against the property attached, and requiring 
them to surrender it to the assignee. The respondents claimed 
that they were entitled to hold it under the attachment, as a lien 
valid by the laws of Massachusetts. The district judge ordered 
the question, whether, on the facts, the injunction should issue, 
or any and what relief be granted, to be certified to the Circuit 
Court. 

The case was argued before Mr. Justice Story in that court, as 
he said, “ with great ability and learning.” With like ability 
and learning, and with his usual affluence of argument and au- 
thorities, he considered the question presented at great length. 

* An attachment,” he said, “does not come up to the exact 
definition or meaning of a lien, either in the general sense of the 
common law, or in that of the maritime law, or in that of equity 
jurisprudence ;” but assuming that it constituted * a lien or secu- 
rity to or for the benefit of the attaching creditor, still,” he said, 
“it is but a contingent or conditional lien or security arising under 
a mere remedial process.” The question still remained, whether 
it was within the proviso of the law. If it were, there was still an 
ulterior question, whether the creditor could be allowed to obtain 
a judgment before a discharge, which, if obtained before a trial, 
would be a bar to the suit, and thus, by a race of diligence, ob- 
tain a preference in violation of the whole policy of the act. 


5 L. R. 505, Oct. 1842; Ames v. Wentworth, 5 Met. 294, Nov. 1842; Smith v. Brown, 
14 N. H. 67, July, 1843; Matter of Rowell, 6 L. R. 298, Aug. 1843; Adlborn v. Lyman, 
6 Met. 299, Sept. 1848; Fiske v. Hunt, 2 Story, 582, Oct. 1843; Nittredge v. Warren, 
14 N. H. 509, Jan. 1844; Hubbard v. Hamilton Bank, 7 Met. 840, March, 1844; Jn re 
Bellows and Peck, 7 L. R. 119, 3 Story, 428, July, 1844 ; Aittredge v. Emerson, 15 N. H. 
227, July, 1844; In re Reed, 21 Vt. 634, 1844; Everett v. Stone, 3 Story, 446, Sept. 
1844; Clarke v. Rist, 3 McLean, 494, Dec. 1844; Smith v. ——, 4 Edw. Ch. N. Y. 
658, 1845; Storm v. Waddell, 2 Sandf. Ch. N. Y. 494, July, 1845; Peck v. Jenness, 
16 N. H. 510, July, 1845; Colby v. Ledden, 17 N. H. 273, July, 1845; Davenport v. 
Tilton, 10 Met. 320, Oct. 1845; Shaffer v. McMaken, 1 Ind. 148, Nov. 1848; Peck v. 
Jenness, 7 How. 612, Jan. 1849; Colby v. Ledden, 7 How. 620, Jan. 1849; Jn re Christy, 
7 L. R. 553, 3 How. 292, Jan. 1845; Norton v. Boyd, 3 How. 426, Jan. 1845; Stinson 
v. McMurray, 6 Humph. 339, Dec. 1845; Russell v. Cheatham, 16 Miss. (8 Smed. & 
M.) 708, Jan, 1847. 
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Without considering it necessary for the case to decide that it 
was not within the proviso, he considered it perfectly clear that 
a discharge obtained before judgment would be pleadable in bar 
to the suit, and that it was the duty of the District Court to con- 
trol the creditor in proceeding further than was necessary to 
secure his ulterior rights, until it should be ascertained whether 
the debtor was entitled to a discharge, and that he should be 
required to act in the suit under the direction of that court ; and 
an order was made in accordance with this opinion. 

The question arose again in September, 1842, in Parker vy. 
Muggridge, 5 L. R. 351, 2 Story, 334, in which Isaac Parker, the 
brother of Judge Parker, was protected by Judge Story in his 
claim under an attachment, on the ground, that, by the operation 
of agreements between the plaintiff and the bankrupt, the attach- 
ment had been made to constitute an equitable lien, but without 
modifying Ex parte Foster. In December, in the Matter of Cook, 
5 L. R. 443, 2 Story, 376, he held, that, when a judgment had been 
obtained before the filing of the petition, a lien was thus acquired 
which was within the saving clause of the Bankrupt Act. He de- 
clared that it had been a matter of surprise to him to see how 
generally the case of Ex parte Foster had been misunderstood and 
misinterpreted, and explained and reiterated his decision. So the 
matter stood in 1842. The next year, in July, 1845, the question 
appears to have been presented to the Superior Court of New 
Hampshire in the case of Smith v. Brown, 14 N. H. 67; and the 
Chief Justice remarked that it was not necessary at the present 
time to go into the question, whether a mere attachment is or is 
not a lien within the proviso of the second section of that act.” 
In Kittredge v. Warren, 14 N. H. 509, however, the court were 
required to meet it, early in the following year; and the Chief 
Justice, in an elaborate opinion of some thirty pages, announced 
and vigorously sustained the decision, that an attachment made 
in good faith, before any act of bankruptcy or a petition, was a 
lien within the proviso of the Bankrupt Act, and that the proviso 
protected also the right to make the attachment effectual by a 
proper judgment and execution. He quietly quotes from Judge 
Story’s work on Bailments the phrase, “ but subject to the lien 
of the attachment,” and subsequently says, ‘ It is matter of great 
regret that we cannot concur in the views of the very learned 
judge who delivered the opinion” in Ex parte Foster, but finally 
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declares “* the extended examination we have made has left no 
reasonable doubt upon our mind respecting the result.” The mat- 
ter did not rest here. Jenness, a Massachusetts creditor of Bellows 
& Peck in New Hampshire, had attached their property im Octo- 
ber, 1842. The debtors subsequently filed a petition to be declared 
bankrupts in the District Court for that State, and obtained their 
discharge. The assignee obtained from that court an order upon 
the attaching officer to deliver the property attached to him: and 
the sheriff thereupon applied to the District Court by a petition 
setting forth these facts, the decision, after the order, in Ait- 
tredge v. Warren, and his perilous position as an officer of the 
State of New Hampshire, between the hazards of disobedience to 
the one or the other authority, and praying the court to rescind 
the order, or to take such action that he might not be put in 
jeopardy. Thereupon the questions thus raised were certified 
into the Circuit Court before Mr. Justice Story, who, in July, 
1844 (in the Matter of Bellows and Peck, 3 Story, 428), declared 
his intention not to discuss the question whether the attachment 
was a lien within the proviso, while stating more positively than 
before his opinion that it was not, and that he felt not the slightest 
inclination to depart from his previous decisions, but adhered to 
them with undoubting confidence. He considered the right of 
the District Court to. issue an injunction, to prevent a creditor, 
who had made an attachment, from obtaining a priority of satis- 
faction out of the assets of the bankrupt, pending the proceeding 
in bankruptcy, clear in principle. ‘It is a question,” he said, 
“of which that court had exclusive cognizance; and it is not a 
matter inquirable into elsewhere, whether the jurisdiction was 
rightfully exercised or not ;” and he declared that it had never 
occurred to him that it was a matter susceptible of any judicial 
doubt, that a discharge pendente lite was a good bar, and might 
be so pleaded, until he saw * the able and learned opinion of the 
Superior Court of New Hampshire in Kittredge v. Warren.” 

*“] retain, therefore,” he said, “the opinion which I have 
already expressed in the case Ex parte Foster and the other cases 
already cited. And with the greatest respect for the opinion of 
the learned court of New Hampshire upon this point, in A7it- 
tredge v. Warren, I dissent from it toto animo. It has not relieved 
my mind froma single doubt. It has met the question in a manly 
and direct manner; and reasoned out the case, as far as it 
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can be reasoned on that side, fully and fairly. It has failed to 
convince me; and I shall therefore act upon my own judgment 
until the Supreme Court of the United States has instructed me 
otherwise.” 

Holding these opinions, he declared that “if the validity of 
the discharge, as such, is not contested, and the State court 
should, as in the case of Aittredge v. Warren, upon a demurrer, 
hold the discharge invalid as to the property attached, I have no 
doubt that it would be the duty of the District Court to grant an 
injunction against the creditor, his agents, attorneys, and the 
sheriff holding the attached property, to restrain the creditor 
from proceeding to judgment ; or, if he has proceeded to judg- 
ment and execution, to restrain the sheriff from levying on the 
property on the execution ; and, if the property has been sold by 
the sheriff, to compel him to bring the proceeds into court. And 
it will be no excuse or justification to the sheriff, after notice, 
that he has paid over the proceeds to the creditor or to his agents 
or attorneys. And the proceeds may be followed by the proper 
District Court into the hands of the creditor and his agents and 
attorneys wherever he or they may reside. Such, I do not scru- 
ple to affirm, is, and should be, the practice. It would be an 
utter renunciation of the rightful authority and jurisdiction of the 
courts of the United States to allow any creditor to avail himself 
of any unjust and unlawful advantage, merely because his suit is 
depending in a State court. The laws of the United States are, 
to the extent of the constitutional limits, paramount to the au- 
thority of those of the States. The courts of the United States 
are the appropriate expounders of the laws of the United States; 
and are not bound to follow the exposition of these laws by the 
State courts, unless so far as they approve themselves to their 
own judgment.” And, in his answer to the District Court, he 
gave his opinion that justice did not then require an injunction 
to deliver up the property; and that, if awarded, it should be 
modified so far as to permit the officer to retain the property 
until further order, and to await the final action of the State 
court. ‘And that in case the State court, not contesting, but 
admitting, that the discharge of the bankrupts was obtained 
bona fide and without fraud, and as such is valid as a discharge 
from the debts provable under the bankruptcy, should neverthe- 
less proceed to award judgment for the plaintiffs in the said suits 
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for their debts so provable, on account of such attachments 
therein, then that such judgment ought to be treated as a nullity 
by the District Court, and as not binding therein. And that, 
therefore, it will become the duty of the District Court, upon the 
petition and application of the assignee of the bankrupts therefor, 
to direct an injunction to the plaintiffs in such suits respectively 
(if such injunction has not already issued), prohibiting them 
respectively from levying any executions on the said judgments, or 
any of them, upon the property attached in the said suits; and 
at the same time to direct an injunction to: the petitioners, pro- 
hibiting them, or either of them, from proceeding to levy the 
same executions on the property so attached, or any part thereof, 
but to deliver up the same forthwith to the assignee of the said 
bankrupts, to be distributed as a part of the assets of the said 
bankrupts. And if any of the said executions shall have been 
by them levied upon the said property attached, then to pay the 
moneys raised thereby into the said District Court. And in case 
of the disobedience of such order or injunction by the said plain- 
tiffs, or the petitioners, then the District Court ought to proceed 
to enforce obedience thereto, as in other cases of the violation of 
injunctions.” 

But the controversy now passed into the political arena. On 
the 5th of June, 1844, his Excellency the Governor of New 
Hampshire sent a message to the legislature, calling attention to 
these opposing decisions of the State and Federal courts, and the 
supervisory power exercised by the latter, in view of the rights 
and security of the citizens of the State who might be litigating 
the questions involved.!| The message was referred by the House 
to a committee of seven; and, while it was still in their hands, the 
Chief Justice had occasion to consider the subject again in the 
case of Kittredge v. Emerson, 15 N. H. 227, decided in July, 
1844. Before this, a skirmish took place in another corner of the 
State. The action in which the attachment was made was pend- 
ing there, and the defendants had pleaded their discharge in 
bankruptey, to which the plaintiff replied the attachment. The 
defendant pleaded in rejoinder the order of the District Court 
that the property should be delivered to the assignee, and its ser- 


1 This message, we have high authority for stating, was, in fact, from the pen of a 
learned member of the Suffolk Bar, who still lives to enjoy the respect of his asso- 
ciates. 
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vice on the sheriff; and thereupon the plaintiff moved to direct a 
repleader on the ground that the issue tendered by the rejoinder 
was immaterial. Perhaps the point was not nodus vindice dignus ; 
and Gilchrist, J., announced the decision of the court, that a 
repleader could not be awarded on motion until the pleadings 
were closed. And the combatants drew off their forces for a 
time. 

The question, whether an attachment was a lien, was interest- 
ing and important. It was one, however, upon which judges 
might differ—as they often do— without any attack except 
upon each other’s intellectual processes. But that presented by 
the claim which Judge Story asserted in the matter of Bellows 
and Peck was one which brought the different tribunals into im- 
mediate collision. That in his opinion the Superior Court of 
New Hampshire was wrong, he had a right to declare. That he 
could make his opinion the rule of their action, seemed to them a 
grave and startling assumption. It was familiarly said that this 
great judge absorbed jurisdiction as a sponge took up water. 
That this sponge should take into its pores the highest tribunal 
of a sovereign State, that tribunal could not admit. 

In Kittredge v. Emerson, the Chief Justice of New Hampshire, 
with great power and acuteness, enforced and defended his for- 
mer opinion, and criticised the reply of Judge Story. This is no 
place to reproduce the arguments of the combatants over the 
body of a lifeless question ; but they may be read with interest 
and profit by the student of law, or the lover of vigorous, caustic, 
and animated legal discussion. 

** There is no principle, or pretence of a principle, of which we 
are aware,” he said, **on which we can admit the right of the 
circuit or district courts in any manner to interfere and stop the 
execution of the final process of the courts of this State. It is 
an assumption of power that cannot be tolerated for a single in- 
stant. Even if the judgments might be regarded as nullities, 
that is not an admissible remedy ; but we do not rely on that. 
So long as our judgments stand unreversed, the plaintiffs will be 
entitled to receive the fruits of them by an appropriation of the 
property attached and held as a security.” ‘* We have faith to 
believe that the learned judge of the District Court will not assume 
such a control over our dockets as further to enjoin the plaintiffs 
in actions pending here from proceeding in such manner as the 
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courts of the State may allow, or such a control over our final 
process here as to attempt to stop its execution. 

*“ If our opinions respecting his authority are correct, a resort 
to coercive measures to enforce an injunction, or to punish a 
disregard of it, might possibly not be entirely safe, for those, at 
least, who should attempt to execute the order; but this is a 
matter upon which we shall not enter. 

** Should our faith on this subject prove unfounded, our course 
is clear.” 

And he closed his opinion by declaring the duty of the court 
in language whose studied opposition to that adopted in the case 
of Bellows and Peck may be, perhaps, best understood by compar- 
ing the following quotation from his opinion with the language 
of Judge Story quoted on a preceding page: *“ We take occasion 
to say, in conclusion, that if the plaintiffs, in this and other 
cases similarly situated, shall ask the interference of this court, 
it will be our duty to enjoin and prohibit the bankrupt, and his 
assignee, the creditors, and all claimants of the property at- 
tached, from attempting to procure any process, from any court 
which is not acting under the authority of this State, with a 
view to prevent the entry of judgments in such suits, or to pre- 
vent the execution of the final process issued upon the judgments 
when obtained ; and from applying for, or attempting to execute, 
any summary process, order, or decree of any court, with the view 
and purpose of taking from the creditors, or their attorneys, the 
fruits of such judgments as they may obtain, on account of any 
supposed want of right in the court to render those judgments, 
or any supposed invalidity of such judgments, so long as they 
shall remain in full foree and unreversed. And it will farther 
be our duty, on application, to enjoin and prohibit all persons 
from making any application, or instituting any proceedings, 
founded on any supposed breach of an injunction, order, or de- 
cree, issued by any tribunal not acting under the authority of 
this State, by reason of any proceedings in the courts of this 
State, arising after the bankrupt has pleaded his discharge. And 
if any such injunction shall be issued by us in any case, it will 
be our duty to punish any infraction of it when brought to our 
notice, by prompt action, and by all the modes in which such 
orders are usually enforced.’ In December following, the com- 
mittee of the New Hampshire Legislature made their report, 
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reciting the facts of the case, and declared their opinion, “ That 
the District Court of the United States for the District of New 
Hampshire has no revisory jurisdiction over the judgments of the 
courts of this State ; that the judgments of our courts are conclusive 
in all cases coming under their jurisdiction until reversed ; that 
the proceedings before those courts are not to be made the subject 
of inquiry by the District Court, and that their judgments are not 
to be treated as * nullities’ until reversed ; that it is the duty of those 
who are intrusted by the laws of the State to execute the judg- 
ments of the courts to obey all lawful precepts to that effect, and 
that they cannot lawfully be subjected to penalties or imprison- 
ment for such obedience. The committee are also of opinion,” 
they said, “ that the courts of this State possess ample power to 
enforce their own judgments, and to protect their officers in the 
execution of them, without additional legislation.” They also de- 
clared their opinion that the * positions established by the Superior 
Court, in the cases above referred to [Kittredge v. Warren, and 
Kittredge v. Emerson], are based on the soundest constitutional 
law; that they are enforced by great legal research, and estab- 
lished by high legal authorities ; and that these positions have met 
with the approbation of the legal profession here and elsewhere, 
and that in our own State they have received the sanction of 
public opinion.” And they submitted, for the consideration of 
the House, the following resolutions : — 


* Resolved, That the Supreme Court of the United States is the only 
constitutional tribunal which can in any case revise and correct, when 
erroneous, the adjudications of the State courts. 

* Resolved, That the Superior Court of Judicature of this State has 


ample power to enforce its judgments, and to protect its officers in the execu- 
tion of its process.” 


On the 26th of December the House resumed the consideration 
of these resolutions. It was moved to amend them by striking 
out all after the word * Resolved,” and inserting instead thereof 
the words, ** That it is inexpedient to legislate upon the subject.” 
But the amendment was rejected ; and the Speaker, Hon. Harry 
Hibbard (not a member of the political party to which the Chief 
Justice belonged, so far as a Chief Justice belongs to any party), 


took the floor, and moved to amend the resolutions by adding the 
following : — 
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« Resolved, That we highly appreciate and heartily approve the firm and 
decided stand which has been taken by the judges of our Superior Court 
in opposition to the unwarrantable and dangerous assumptions of the 
Circuit Court of the United States in the recent controversy between said 
courts, growing out of the operation of the Baukrupt Law ; and that, in our 
opinion, they ought to and will be sustained in that stand, if need be, by the 
united voice and power of the government and people of this State.” 


All the resolutions were adopted, and made joint resolutions. 
The House refused to lay them on the table, and passed them by 
a vote of 190 ayes to 19 noes. 

The Legislature of the State thus sustained its Court; but, for- 
tunately, no actual collision occurred. We do not find that the 
subject came before Judge Story again, officially, in the Circuit 
Court. In the case of Everett vy. Stone, 3 Story, 446, in the 
district of Maine, at the September term, in the same year, he had 
declared that the result of the reasoning in Ex parte Foster was, 
“that if an attachment is made by any creditors, and afterwards, 
and before judgment in the suits, the debtor files his petition in 

_hankruptey, and before the debtor can regularly be declared a 
bankrupt, the creditors, knowing all the facts, take judgment, 
and levy their execution upon the property attached, and the 
debtor is afterwards declared a bankrupt upon his petition, the 
judgment and levy are to be treated as a fraud upon the Bank- 
rupt Act, designed to produce an undue preference against the 
policy of that act.” 

He had directed a modification of the injunction in the 
matter of Bellows and Peck (ante), declaring at the same time 
the duty of the court, if the State court should proceed to award 
judgment for the plaintiff on account of the attachment, without 
regard to a valid discharge, to act upon the petition of the 
assignee. 

The highest State court did finally proceed to award such 
judgment; but the assignee did not thereafter invoke the author- 
ity of the District Court. 

In the case of Jenness v. Peck, pending in the Court of Common 
Pleas for the County of Cheshire, the parties agreed at the March 
term, in 1845, that the pleadings might be amended, judgment _ 
rendered on the defendant’s demurrer, and the case carried to 
the Superior Court by either party on a writ of error; and that the 
property attached should be sold, and the proceeds deposited in 
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the names of the attaching officers and assignee to await the final 
judgment, and then appropriated in accordance therewith. Judg- 
ment was rendered for the plaintiffs ; and thereupon, to borrow, 
in part, the quaint phrase of the judicial formula, on the 16th of 
June, A.D. 1845, the State of New Hampshire sent its mandate, 
under the attestation of Joel Parker, Esq.: * To our trusty and 
well-beloved Joel Parker, Esquire, Chief Justice of our Court 
of Common Pleas,” declaring that, * whereas, in the record . . . as 
well as in giving judgment of a suit... before your companions, 
then our justices of said court . . . as it is said, manifest error 
hath happened, to the grievous damage of the said Peck and Bel- 
lows, as we by their complaint perceive, we . . . command you 
that... you... send us the record and process of the suit 
aforesaid . . . so that we may have them at our Superior Court 
of Judicature . . . at Newport...” There Joel Parker, Esq., 
in his capacity of Chief Justice of the Superior Court,! carefully 
inspected the record, and found no error therein ; and the higher 
court affirmed the judgment. 

The case came before the court on the plaintiff's demurrer to 
the defendant's rejoinder to the allegation of the attachment, 
setting forth the order of the District Court to deliver the goods 
attached to the assignee. 

In the interval between the former decision of the Superior 
Court and the argument on this demurrer, the case of Ex parte 
The City Bank of New Orleans, in re Christy, 7 L. R.553, 3 How- 
ard, 292, had been decided by the Supreme Court of the United 
States at the January term of 1845, and the opinion of the court 
delivered by Mr. Justice Story. 

This was an application to the Supreme Court for a writ of 
prohibition to the District Court for exceeding its jurisdiction. 
* Upon this argument,” he said, ‘the principal questions which 
have been discussed are, first, what is the true nature and extent 
of the jurisdiction of the District Court sitting in bankruptey ; 
secondly, whether, if the District Court has exceeded its jurisdic- 
tion in this case, a writ of prohibition lies from this court to that 
court to stay further proceedings.” He discussed at length the 
former, and said, ** We entertain no doubt that . . . the District 


1 There were then two courts in New Hampshire, — the Superior Court of Judica- 
ture and the Common Pleas. The judges of the former sat also on the Common 
Pleas bench, and Judge Parker was the Chief Justice of each. 
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Court does possess full jurisdiction to suspend or control such 
proceedings in the State courts,” (referring to proceedings by 
any creditor, or person having any adverse interest, to enforce his 
rights or obtain remedial redress against the bankrupt-or his 
assets after bankruptcy) “not by acting on the courts, over 
which it possesses no authority ; but-by acting upon the parties, 
through the instrumentality of an injunction or other remedial 
proceedings in equity.” 

It was decided, that, as the Distriet Court had not exceeded its 
jurisdiction, the question, whether the Superior Court could issue 
the writ, was not necessary to be decided. He added, however, 
“ But it may be proper to say . . . that we possess no revisory 
powers over the decrees of the District Court sitting in bank- 
ruptey;.. . and that we know of no case where this court is 
authorized to issue a writ of prohibition to the District Court, ex- 
cept in the cases expressly provided for by the thirteenth section 
of the Judiciary Act of 1789, c. 20; that is to say, when the Dis- 
trict Courts are proceeding as Courts of Admiralty and Maritime 
Jurisdiction.” 

It was obvious, then, that the determination of the Jatter 
question rendered it unnecessary to decide the former, and would 
ordinarily seem to be the first in order. If the Supreme Court 
could not entertain the writ, the inquiry, whether the present 
Was a proper case for the exercise of a power it did not possess, 
was clearly superfluous. 

Judge Story, indeed, was doubtless gratified to obtain the sup- 
port of his associates in the controversy, and considered that his 
opinions were sustained; and on the 1st of January, 1845, he 
wrote to his son: — 


“Yesterday I delivered the opinion of the court in a great bankrupt case 
from New Orleans, embracing the question of the nature and extent of the 
jurisdiction of the District Court in matters of bankruptey. It was an 
elaborate review of the whole statute, and we sustained the jurisdiction of 
the District Court over all matters whatsoever, and recognized (as in- 
deed was one of the points) the right of the court to grant an injunction to 
proceedings and suits in the State courts. The opinion covered the whole 
ground in Er parte Foster, and also in the New Hampshire cases which 
have been so stoutly contested in the State courts... . I took great pains 


about it; and the court fully coufirmed all my views. Judge Catron alone 
dissented.” 
VOL. X. 
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And in the case of Norton vy. Boyd, 3 How. 426, at the same 
term, the court affirm the opinion in the case of Christy. But 
when the writ of error in Jenness v. Peck, 16 N. H. 516, came 
before Judge Parker, he did not accept this opinion as binding or 
conclusive. He did not fail to observe that the bench was not 
full, nor the court unanimous; and he did not admit that the 
declarations in the opinion as to the power of the District Court 
were necessary to the decision of the case, or consistent with 
themselves. He denied the power of the District Court to issue 
the order pleaded; and held that it imposed no duty upon the 
sheriff, and furnished no answer to the replication. 

Here the controversy slept until, through the slow movement 
of its docket, the Supreme Court of the United States reached the 
writ of error by which the defendants carried the case before it. 

Story had died. Woodbury, an associate of Parker at the bar, 
his predecessor on the bench, had taken the place of Story. But 
the court, with this exception and the addition of Mr. Justice 
Grier, was constituted as it had been when the opinion was 
delivered to which the letter already quoted referred. Parker, 
although not literally Story’s lineal successor, sat in the seat 
from which he had spoken to his pupils. At the January term 
in 1849, Mr. Justice Grier delivered the opinion of the court, 
then full, in the case of Peck v. Jenness, T Howard, 612, without 
any indication in the report of any dissent, sustaining the de- 
cision of Judge Parker, and declaring, 1. That the attachment 
was ‘*a statute lien, and therefore as much protected by the 
general language of the proviso as a common-law lien. 2. That 
this lien could not be defeated by the interposition of the plea 
of bankruptcy as a bar to a judgment in favor of the attach- 
ing plaintiff. 3. That the District Court had no supervisory 
power over the State court, either by injunction or the more 
summary method pursued in the ease. No allusion is made in 
the opinion to the case of Ex parte Christy, or to the opinions of 
Judge Story ; although Judge Grier remarks that ‘an attempt to 
enforce the decree set forth in the rejoinder would probably have 
been met with resistance, and resulted in a collision of jurisdic- 
tions much to be deprecated.” Mr. William W. Story, in his 
Life of his father, speaking of the Bankrupt Law, says : — 


“To its exposition my father devoted himself with great zeal, and wrote 
out a large number of elaborate judgments. Among them may be men- 
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tioned the exhaustive judgment in ‘ Ex parte Foster’ (2 Story, R.) on the 
meaning of the clause in the Bankrupt Act, saving all liens, in which he 
went into a very full investigation of the nature of equitable, common law, 
and maritime liens, and decided that an attachment on mesne process did 
not constitute a lien in the strict sense of that term.” 


He also inserts the letter already quoted: but, although the 
Life bears the imprint of 1851, no allusion whatever has been 
found to the decision of the Supreme Court in 1849; an omission, 
not necessary for Judge Story’s honor, of a recognition which 
he would generously and promptly have accorded to his able 
antagonist. 

“The decision in that case,” writes an eminent lawyer and 
judge of New Hampshire, “ was received here in February, 1849. 
Judge Parker was then attending the Court of Common Pleas in 
Sullivan County, at Newport, (where he had been employed in 
the defence of several suits, in which I was counsel for the 
plaintiff). Judge Parker made his appearance in court on the 
first day of the term, and, I think, the first term in that county 
after he left the bench. The attendance happened to be unusually 
full. I think I never saw any effect more dramatic than when 
he arose first to address the court ; and the attention was breath- 
less. He tried and argued two causes to the jury, and bis whole 
conduct of those causes seemed to me an exhibition of skill nearly 
perfect. His arguments were thorough and complete ; and, during 
the last, my associate . . . was in despair.” 

On the 20th day of January, 1848, Judge Parker was married 
to Mary Morse Parker, daughter of Elijah Parker, Esq., of Keene, 
N.H. In November, 1847, he had been appointed Royall Professor 
Law in the Dane Law School. He accepted the invitation; and 
on the 25th of June, 1848, — just ten years after his appointment 
to the office of Chief Justice, — resigned that post, and soon after 
changed his residence to Cambridge, Mass. The duties of his new 
life were at first so laborious, that he turned a longing eye back 
to the home and familiar labors he had left ; but, as he became more 
accustomed to these duties, they became more easy and agreeable. 
His pupils found in him a thorough and faithful teacher; and 
many members of the profession, scattered throughout the United 
States, to-day bear witness to the benefits of his instruction. He 
was patient, assiduous, and accurate, and stored with the practical 
experience of a long professional and judicial life. The records 
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of his official career show a wide and varied list of subjects upon 
which he was called to aid his pupils. 

The Commentaries of Chancellor Kent, the Law of Shipping, 
Agency, Pleading and Practice, Wills and Administrations, Bail- 
ments, Corporations, Equity Jurisprudence, Equity Pleading, 
Evidence and Practice, Real Property, the Domestic Relations, 
Constitutional Law, the Jurisprudence of the United States, Cur- 
rency, and Writs of Error, at different times, furnished a wide 
scope for the time and capacities of the best lecturer and teacher, 
while the Moot Courts served to keep alive his judicial habits for 
their benefit. In such a round of duties there is little to oceupy 
the pages of a biographical sketch ; and it does not require many 
words to describe the thorough and exact learning, the practical 
experience, the patient and courteous consideration for his pupils, 
the strong sense of duty, the fearless and independent judgment, 
which made his twenty years’ service in this position perhaps more 
widely useful than even his judicial life in New Hampshire. 

His labors were, not confined to the school. He shared with 
his colleague, Professor Greenleaf, the representation of Cam- 
bridge in the Constitutional Convention of 1853. In this con- 
vention he took an interest in the discussion of important 
questions: among them may be mentioned that upon the vacancy 
in the representation from the town of Berlin, a question appar- 
ently of no great importance, but which involved the funda- 
mental principles of the origin, authority, and existence of the 
Constitutional Convention; upon the judiciary, on the qualifica- 
tions of voters, the encouragement of literature, and the rights of 
juries. 

In one of the debates he said the people of Massachusetts 
“undertook to solve the problem of self-government, to establish 
a government, not distinct from, and adverse to, the people, but a 
government of the people themselves, to be administered by and 
through the people.” We quote these words, to set them in juxta- 
position with the celebrated passage from Abraham Lincoln’s 
address at Gettysburg in 1863: * That government of the people, 
by the people, for the people, shall not perish from the earth:” 
and the earlier definition, in 1850, by one of his name, Theo- 
dore Parker, of democracy: * That is, a government of all the 
people, by all the people, for all the people.” 

In 1855 he was appointed a member of the Commission for the 
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Revision of the Statutes of Massachusetts. Owing to the illness 
of one of his two associates, the responsibility of the work was 
thrown upon himself and the other,— Hon. William A. Rich- 
ardson, since Secretary of the Treasury. The result of their 
labors, during some four years, has governed the Commonwealth 
since it took effect in 1860 in the General Statutes of Massa- 
chusetts. 

Of any such work, the merits and defects of which, passing 
through so many hands, from inception to completion, cannot, 
without great difficulty, be assigned to any single person, it would 
be too much to say that it is without defects ; but the student 
of the Massachusetts reports since the enactment of the General 
Statutes cannot fail to be struck with the silent testimony borne 
to their excellence by the infrequency of judicial criticism, and 
by the rarity of the errors detected by the collision of private 
interests developed in legal controversies. Caleb Cushing, who 
was a member of the House of Representatives during the prog- 
ress of the revision, about to engage in a similar labor upon the 
Laws of the United States, sent his secretary to Professor Parker 
to ascertain from him the plan which he adopted in the perform- 
ance of his work, declaring it the best model and guide for the 
Federal code. 

He did not stand aloof from the exciting questions of law or 
politics which the times presented, nor did his whitening locks 
indispose him to contend for the cause he believed to be right. 
He presided at a meeting held in Cambridge after the assault 
upon Mr. Sumner ; and The Edinburgh Review for October, 1856, 
thus describes his speech on that occasion : — 


“But most remarkable of all the speeches made at this meeting was 
that of the Ex-Chief Justice of New Hampshire, and President of the Law 
School, who took the chair. New Hampshire is, of all the Northern States, 
the most conservative in spirit. She clings to the common law as she re- 
ceived it from England. She clings to the traditions of the early democracy. 
So steadfast has she been to her old gods, that she ‘has received the name 
of the ‘ Granite State.” And New Hampshire has sent from her borders no 
sounder lawyer, no more conservative politician, than Chief Justice Parker. 
When the spirit of New England was alive with the excitement of opposition 
to the Fugitive-slave Law, Chief Justice Parker, firmly believing that law 
to be constitutional, did not hesitate to lend it his support. Such a man, 
as he himself observes, ‘can hardly be suspected of an immoderate desire 
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for agitation” Yet Chief Justice Parker made a speech at this meeting in 
Cambridge, which, for earnestness, and solemnity of denunciation, has not 
been anywhere surpassed. We should be glad to quote the greater part of 
this address, which is at once a model of temperance in the utterance of 
righteous indignation, and a most pregnant sigu of the times in America, 
But this our limits forbid; and we must content ourselves with setting 
before our readers the following most impressive words which this lawyer 
and judge, this gray-haired, grave, and conspicuous man, felt himself 
warranted, by the importance of the crisis, in addressing to his .fellow- 
citizens, who know full well, that, whatever he may say, is said with delib- 
erate ail honest conviction: ‘If all measures that can be constitutionally 
taken to assert our constitutional freedom shall fail, what then? God, 
in his infinite merey, avert such a éatastrophe! But if a wise Provi- 
dence should permit the maduess and violence of a few to tear away from 
the Constitution the safeguards of freedom upheld by law, leaving only 
the forms of a free government in place of the substance which we have 
fondly hoped was obtained, it is not for us now here to say what shall 
then be done. For myself, personally, I am, perhaps, known to most of 
you as a peaceable citizen, reasonably conservative, devotedly attached to 
the Constitution, and much too far advanced in life for gasconade ; but, 
under present circumstances, I may be pardoned for saying that some of 
my father’s blood was shed on Bunker Hill at the commencement of our 
Revolution, and that there is a little more of the same sort left, if it should 
prove necessary for the beginning of another !’ 

“ Deeply, indeed, must the independent spirit of New England have been 
stirred when such words can be wrung from sucha man in such a place! 
The violence of the South, significant as it is, is much less significant than 
the slow, intenser wrath of the North.” 


But, while he was a steady opponent of the Rebellion, he did 
not feel that this forbade independent criticism of acts which 
seemed to him violations of the Constitution he taught, and desired 
to maintain. During the war he published several occasional 
pamphlets on constitutional questions, marked with his character- 
istic vigor and independence. 

He was an interested member of the Massachusetts Historical 
Society, as well as of those of New Hampshire and Connecticut, 
and made valuable contributions to the history of New England. 

A list of some of his published productions is appended. 


1 Keport of the Trial of Daniel H. Corey for Murder. Newport, N. H., 1880. 

Charge to the Grand Jury, with a Brief Sketch of the Character of Chief Justice 
William M. Richardson. Concord, N. H., 1838. 

A Charge to the Grand Jury upon the Uncertainty of the Law, and the Duties of 
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An interesting scene occurred at a lecture on Constitutional 
Law, a year or two before the late civil war. Professor Parker, 
alluding to the expulsion of the Hon. Samuel Hoar from Charleston, 


those concerned in the Administration of it. Delivered on the Circuit, 1841 and 1842. 
Concord, N. H., 1842. 

Progress: an Address before the Phi Beta Kappa. Hanover, N. H., 1846. 

Law of Homicide (Dr. Webster's Case). 1851. 

Chancery Jurisdiction, and the Publication of Letters, in Am. Law. Reg. June, 1852. 

Daniel Webster as a Jurist. Address to the Students in the Law School of the 
University at Cambridge, 1853. 

The Sumner Outrage. A Full Report of the Speeches at the Meeting of Citizens in 
Cambridge, June 2, 1856, in Reference to the Assault on Senator Sumner in the 
Senate Chamber at Washington [containing a Speech by Hon. Joel Parker]. Cam- 
bridge, 1856. 

Non-Extension of Slavery, and Constitutional Representation. An Address before 
the Citizens of Cambridge, Oct. 1, 1856. Cambridge, 1556. 

Criticism Criticised ; intended as a Supplement to The Law Reporter for January, 
1859. Boston, 1559. 

Opinion on Some Questions involved in the Case of “ the Proprietors of the Bridges 
over the Rivers Passaic and Hackensack v. The Hoboken Land and Improvement 
Company,” Jersey City, N. J. 1860. 

Personal Liberty Laws (Statutes of Mass.) and Slavery in the Territories (Case of 
Dred Scott). Boston, 1861. 

The Right of Secession. A Review of the Message of Jefferson Davis to the Con- 
gress of the Confederate States. Caimbridge, 1861. 

Habeas Corpus and Martial Law. A Review of the Opinion of Chief Justice Taney 
in the Case of John Merryman. 1862. 

The Domestic and Foreign Relations of the United States. Cambridge, 1862. 

A Letter to the People of Massachusetts. Cambridge, 1862. 

The Character of the Rebellion, and Conduct of the War. Cambridge, 1862. 

Constitutional Law, with Reference to the Present Condition of the United States. 
Cambridge, 1862. 

International Law. Case of the Trent: Capture and Surrender of Mason and 
Slidell. Cambridge, 1862. 

Constitutional Law, and Unconstitutional Divinity : Letters to Rev. Henry M. 
Dexter and to Rey. Leonard Bacon, D.D. Cambridge, 1863. 

The War Powers of Congress and of the President. An Address delivered before 
the National Club of Salem, March 13, 1863. Cambridge, 1863. 

Revolution and Reconstruction. Two Lectures delivered in the Law School of 
Harvard College, Jan. 1865 and Jan. 1866. New York, 1866. 

The Origin, Organization, and Influence of the Towns of New England. A Paper 
read before the Mass. Hist. Soc. Dec. 14, 1865. Cambridge, 1867. 

The Three Powers of Government, the Origin of the United States, and the 
Status of the Southern States on the Suppression of the Rebellion. The Three 
Dangers of the Republic. Lectures delivered in the Law School of Harvard College 
and in Dartmouth College, 1867-68 and ’69. New York and Cambridge, Riverside 
Press, 1869. 

The First Charter and Early Religious Legislation of Massachusetts. A Lecture 
in a Course on the Early History of Massachusetts, by Members of the Massachusetts 
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stated that between independent States it would have afforded 
cause for a declaration of war. There were a large number of 
Southern students among his hearers, who received the statement 
with hisses, which were answered by applause from the North- 
erncrs. Judge Parker, apparently at a loss to account for this 
riotous interruption, and hurt and indignant at the rudeness of 
his audience, with feeling and firmness declared that he would 
not resume his lecture until suitable apologies were made. Full 
apologies having been made by the offending students, he resumed, 
and continued it as calmly as before. 

He also held a professorship of law in Dartmouth College as 
a non-resident from 1868 to 1874; lectured on Constitutional Law 
before the senior class there, and at the Columbian Law School 
in Washington; was Professor of Medical Jurisprudence in the 
Medical School of that institution from 1847 to 1857, and lectured 
on that subject in the Boylston Medical School in Boston in 1851, 
and in the Medical College in New York. 

He received the degree of LL.D. from his Alma Mater in 1837, 
and from Harvard College in 1848; was a trustee of Dartmouth 
College from 1843 to 1860, and a Fellow of the American Academy 
of Arts and Sciences. 

One of his pupils, now applying successfully Professor Parker's 
teachings in a neighboring city, has kindly furnished us with the 
following description of him in the School: — 


“ The writer of this note had been, for years before ever entering the Law 
School, familiar with the face and figure of Judge Parker in the streets of 
Cambridge, and had been accustomed to look on him as the embodiment 
of an unknown and shadowy mystery, — the learning of the law. And, by 
the students of the Law School, Judge Parker was generally looked on as 
the deep repository of all legal knowledge. Though he was a man of 
genial feelings, yet his general manner was one of extreme quiet; and he 
made no efforts for personal popularity. But he had from all his pupils, 
at all times, the deepest respect, and, from those who were so fortunate as 
to have with him a personal acquaintance, the warmest affection. 


Historical Society, at the Lowell Institute, Boston. Delivered Feb. 9, 1869. Boston, 
1869. 

The Law School of Harvard College. New York and Cambridge, Riverside 
Press, 1871. 

An Address delivered at the Centennial Celebration in Jaffrey. Winchendon, 
1873. 
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“ As a mere teacher of the general number of young law students, some 
of Judge Parker's colleagues have been his superiors. ‘To such as were 
eager laborers in the learning of the law he was a most valuable instructor. 
All who ever heard him will recall the quiet and dignified manner in 
which he entered the lecture-room, paying no apparent attention to the 
short round of applause which by custom had become the ordinary saluta- 
tion to the professors on their entrance. His hat was laid by his side. 
There was no elaborate introduction; an utter absence of ornament, or 
of any attempt at literary embellishment. But the lecturer’s hour was 
given to the clearest statement of legal principles, the keenest dissection 
of cases, and oftentimes to the warmest discussion of what he deemed 
heresies of the law. His manner in the lecture-room, as elsewhere, was 
almost invariably one of complete repose. But when defending some of 
his statements of legal points that might have been at some time questioned, 
or when attacking principles which he deemed unsound, the tone of his 
voice would become warm ; the manner would still be utterly free from the 
least approach to violence ; but the mere statement of theories and _princi- 
ples was abandoned, and his discussions took the shape almost of personal 
combats. Judge Parker fought for a principle of law as other men fight 
for life, or family, or for a nation. Some of his decisions, given while on 
the bench of the Supreme Court of New Hampshire, were in after-years 
the subject of long-continued discussion by courts and counsel. Some opin- 
ions of other judges were, for many years, to Judge Parker matters of the 
deepest interest and the warmest criticism. In all those cases, though not 
examining these questions as an advocate, Judge Parker always made his 
discussions matters of warm personal feeling. And if, at any time, there 
had been criticisms of his views which he thought in the least unfair, 
when these views became at any time the subject of his lectures, the stu- 
dents of the Law School were entertained with some of the choicest sar- 
casm, in the purest English, that can be found in legal literature. At the 
opening of the war, some of Judge Parker's views on constitutional ques- 
tions became the subjects of very severe and unjust comment. One of his 
lectures, wherein he explained and defended those views, the writer well 
remembers as a masterpiece of legal reasoning and dignitied eloquence. 

“ Ordinarily, however, Judge Parker, in his lectures, contined himself 
to the simplest possible statement of the principles of the law. His legal 
learning was wide and exhaustive. Pleading and constitutional law were 
apparently his greatest delights; and, in the whole country, the profession 
could show scarcely his equal in those branches. It was generally under- 
stood that Judge Parker had written, or at least collected the material for, 
an elaborate work on Pleading. And on one or two occasions he humor- 
ously lamented the untimely death of his work before its life began, from 
the ruthless destruction of the science of pleading, brought about by the 
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legislation of most of the States, and the very general adoption of those 
devices of ignorance, called Codes, which purport to be intended to simplify 
the science of the law, and brush away its useless antiquities. 

“It was said of Judge Parker, that, while on the bench, he was occa- 
sionally given to deciding cases on points that had escaped the penetration 
of counsel, No one ever in such cases, aside from the litigants themselves, 
questioned the soundness of his decisions. But the thing certainly did 
happen, not unfrequently, in cases heard before him in the Moot Courts of 
the Law School. Lis statements of fact in the cases given to students for 
argument were always full aud exact, and always fairly showed to a law- 
yer the points in issue. Yet to the sucklings of the law, by whom the 
cases were to be argued, the points to be discussed were not always appar- 
ent; and there were sometimes humorous scenes, when, after elaborate 
arguments, laden with Southern eloquence or Western rhetoric, Judge 
Parker would, in the most courteous and kindly manner, quietly suggest, in 
his opinion, that there might, by possibility, be points in the case of more 
controlling power to the judicial mind than those which had been argued. 

“The inquiries put by law students to their professor are not always 
of the most definite or edifying character. Questions of all kinds, how- 
ever, that were put by any student to Judge Parker, invariably received 
from him the most careful consideration that could have been given to 
doubts suggested on an important case by the most learned jurist. A vague 
and rambling query, put by an ignorant or thoughtless student, was always 
met by him with careful and exact definition, and doubtless often became 
the means of firmly fixing a legal principle in the minds of his students. 

“Tt will be matter of deep regret to Judge Parker's pupils, that, with 
his ample learning, and keen intellect, he never discharged what is some- 
where called the debt the lawyer owes to his profession, — that he has 
left behind him no finished written work on any branch of legal science. 
A work written by him would have been, not a mere digest of cases, but a 
masterly statement of principles. Of such works, the profession, in these 
days of multitudinous reports, is greatly in need. Certainly, if Judge Par- 
ker had seen fit to leave any work on any legal subject, his debt would have 
been fully paid and satisfied. At least, to all who studied under him, he 
gave a noble example. ‘Those who had the happy fortune to study under 
his guidance at Cambridge, will keep among their most pleasing memories 
the hours passed under the teachings of that honored master of jurispru- 
dence. They will recall his kindly manner, his encouraging counsel, his 
words of wisdom, and his clear and accurate statements of the principles of 
the law, as landmarks in the story of their legal lives; and they will have 
good reason for self-congratulation if they keep even remotely near to the 
high standard, set them by that ever-respected teacher, of high integrity, 
and deep devotion to what they most fondly think the noble profession.” 
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After twenty years’ service in the Law School, he resigned his 
professorship in 1868, but still continued active in the charge of 
important interests. 

A few happy and honored years remained to him, to be’ enjoyed 
with those whom he had made happy. In commemorating the 
twenty-seventh anniversary of his wedding, he spoke with feeling 
of his domestic happiness, continued for a length of time to which 
he had not dared to look forward. But this anniversary was not 
destined to recur again. ‘* His eye was not dim, nor his natural 
force abated.” He was still the trusted counsellor upon whom 
others leaned, and to whom they looked for guidance. Not from 
any weakness of years, but by the force of an active disease, borne 
with patience and cheerfulness, he passed away on the 17th of 
August last. 

The cireumstances of his life and profession were not such as 
to furnish a variety of incidents and anecdotes for a biographer. 
* He was an even man,” writes a friend, — who furnished * noth- 
ing to hang lies upon.” “It has been justly remarked,” says 
Lord Mahon, * that of General Washington there are fewer anec- 
dotes to tell, than, perhaps, of any other great man on record. So 
equally framed were the features of his mind, so harmonious 
all its proportions, that no one quality rose salient above the 
rest. There were none of those chequered hues, none of those 
warring emotions, in which biography delights: There was no 
contrast of lights and shades, no flickering of the flame: it was 
a mild light, that seldom dazzled, but that ‘ever cheered and 
warmed.” Without applying all this to Judge Parker, it is never- 
theless true that the absence of variety and interest, or of striking 
features and unusual elements, may often consist with a closer 
approach to perfection than their presence demonstrates. 

He was a man of religious convictions, bred in the faith of New 
England ; and though not prone to press his views upon others, 
or parade his devotion, he left no uncertainty in regard to it. 
And yet he was of a catholic liberality, not unwilling to find ex- 
cellence in others. He was ready and active in good works; 
affectionate and tender, without excessive demonstration ; gen- 
erous and benevolent, without ostentation; a good citizen; a 
most thoughtful, kind, and considerate neighbor; and a faithful 
friend. 

His lawyer's office in the country, so often a spot dark and 
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dingy to common eyes, was brightened by his love for flowers, in 
which he sought refreshment from his labors. 

“A sketch of Judge Parker,” says a friend, “ which left out his love of 
flowers, would be imperfect. When I first knew him, he was said to bea 
profound student, his office-lamp burning far into the night-hours, and his 
reputation already high as a legal adviser. But even then he took time to 
attend to a garden, where he had every variety of blossom in its season ; 
and his great delight was in sending roses of countless species, and fruits of 
rare excellence and flavor, to his less-fortunate friends, or in exchanging 
floral novelties with those who, like himself, found ever-new delight in such 
pursuits. 

* This delicate and usually feminine taste in Judge Parker was united, 
as I think one often sees it, with a chivalrous sentiment in regard to women. 
His standard for them was very high, and he had a keen enjoyment of their 
society. Indeed, a trait not observable in him, if seen only through a legal 
atmosphere, was a certain vivacity of temperament, which gave him ready 
sympathy with such familiar discourse and lively anecdote as come with 
close social intimacy. I should call him a very receptive, very sympathetic 
man; ready to take up the burdens of his friends, and bear them to trium- 
phant issues ; giving his best to help them, whether in a knotty law point, 
or in the latest experience of grape-culture. ‘If this never does me any 
good, it will be good for posterity,’ was his answer to those who saw him 
spending time and money in gardening experiments. 

“Tn illustration of the chivalry of which I have spoken, an anecdote is 
related by some gay friends, who, looking from their windows at dusk for 
the young lawyer’s arrival, saw him carefully conducting the tottering steps 
of a deformed pauper along the icy road and round the house to the back 
door, having courteously drawn her arm through his own to steady her 
steps. 

“ You could not know him much without seeing, that, under the mail of 
the chief justice and the law professor, there throbbed a heart of acute sen- 
sibility and boundless tenderness. I mention some of these traits, not be- 
cause they are at all unusual in law professors, but because Judge Parker's 
general manner, which was rather calm and cold, gave but slight indications 
of some of his finest traits of character.” 


The lawyer was not always shut up in his office, even with his 
flowers. He enjoyed society, in which he was a favorite; and 
those who knew only the gravity of the judge and professor would 
not appreciate the pleasure which he found in the lighter ameni- 
ties of social life. Judge Story was fond of poetical composi- 
tion; Mansfield, if we accept the often-quoted lines of Pope, 
sacrificed the Muses to the law; and even Lord Eldon conde- 
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scended to verse. The following lines, addressed to Judge Par- 
ker nearly fifty years ago by a lady, elicited from him the reply 
which succeeds them; with which we venture to lighten these 
pages, as a token, that, like Mansfield and Story, he sametimes 
wandered from black-letter to light letters : — 


THE VISION. 


1. 

I'd be a lawyer, gifted with power, 
Clients to draw to my little retreat; 
I'd pore over Blackstone for many an hour; 
With pleas and rejoinders fill many a sheet: 
I'd win every cause, and would eloquence shower; 
Convince judge and jury with arguinents meet. 

I'd be a lawyer, gifted with power 

Clients to draw to my little retreat. 


Il. 


T ne’er would be drawn from this science away 
By the pleadings of friendship or soft simile of love: 
I would study and think for my clients all day, 
And all the delights of fidelity prove. 
To fame I would climb, and would toil the steep way, 
Nor shrink from the labor if honor approve. 
I'd be a lawyer, I’d be a lawyer, 
Nor shrink from the labor if honor approve. 


Ill. 

Then say, what can equal the advecate’s joy, 
The oppressor to thwart, the oppressed to defend? 
The triumphs of justice have little alloy; 
Fame, honor attending, and wealth in the end: 
A name for my country, (how pure is the joy!) 
Untarnished and bright, such a course would attend. 

I'd be a lawyer, I’d be a lawyer, 

The oppressor to thwart, the oppressed to defend. 


THE REALITY. 


I. 
Oh! I am a lawyer, and live in a den 
Called an office, a snug and a quiet retreat: 
It is sixteen feet one way, the other but ten; 
And the temperature’s not far above ‘* fever-heat.”* 
I watch there for clients; but that’s all a hum: 
Like sprites, from the ‘‘ vasty deep ’’ called, they don’t come. 
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II. 


I have pen, paper, ink, and blank writs a good store, 
Three chairs and a table, a day-book and docket; 
Get five writs a term, a defence or two more; 

Am plus in my idleness, minus in pocket. 

To persuade court and jury I argue all day, 

And convince them it’s right to decide — t’other way. 


III. 


So much for the profit and pleasure. And now 
The account as to honor pray let us be casting: 
That there’s fame to be had, I most freely allow; 
People damn’ the profession to fame everlasting; 
They'll tell you a lawyer but seeks for the pelf, 
And for that will out-Herod the D—I himself. 

Aug. 9, 1828. 


* Were I to indicate that quality in him,” writes an old pupil, 
* which impressed me most, I would say he was the most manly 
man I ever met. No one could be in his presence without feel- 
ing the stimulus to noble and high endeavor.” 

The traits of his character were distinct and vigorous, and 
such as to make his influence felt in the conspicuous positions 
which he filled. His labors in these positions were assiduous, 
faithful, and exhaustive, guided by judicious caution and delib- 
eration, and maintained with untiring perseverance. He wasa 
man of independent judgment and positive convictions. If he 
reached those convictions slowly, it was yet by a process which 
gave them an assured foundation, and left no want of firmness 
in their reception or position. Like Washington, he * decided 
surely, though he deliberated slowly.” 

He was guided by a high sense of the duties and responsibili- 
ties of a lawyer and a judge; and the general voice declared the 
success with which he conformed his practice to his ideal. 

He contributed largely to the sound foundation of the science 
of jurisprudence in the State whose laws he administered, and 
spread his influence widely over the country through, the pupils 
whose studies he guided and assisted. 

The student of law, willing te give his days and nights to its 
acquisition, seeking to do good in his day and generation by its 
faithful administration, animated by a high ambition to win the 
approval of his fellows and the deserved reward of honorable 
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labors among them, if he looks for encouragement in his efforts, 
for a safe example and guide, and for incitements to faithful 
perseverance, may find them all in the life and career of Joel 
Parker. 

The following extract from a letter written by a gentleman who 
has an hereditary right, as the son and grandson of men who held 
high judicial stations in New Hampshire, to speak of her judges, — 
himself long familiar with the courts and the bar of that State, — 
will interest our readers, and induce them to regret, as we do, 
that his pen is not more often employed for their enjoyment : — 


“In 1832, the courts were remodelled by an Act of the Legislature, re- 
puted to have been framed by Joel Parker, who, on its taking effect, 
gained a seat upon the bench as associate to Richardson, upon whose death, 
in 1838, he became Chief Justice. 

“ Previous to this time, no causes were tried without the aid of some 
one or more of the circuit lawyers to argue them; and the distinction be- 
tween barrister and attorney was thus in etfect recognized, and appeared 
fixed. Among the distinguished men who rode the circuits in Richardson's 
time were Mason, Richard Fletcher, Sullivan, Bartlett, Ezekiel Webster, 
and Woodbury. Judge Smith and Daniel Webster withdrew at an early 
period ; and Joseph Bell, Cutts, and Christie, all able lawyers, did not often, 
I think, pass the limits of their respective counties. They were all men of 
great ability and imposing prestige, the seniors of Parker, and formed 
for him a formidable standard ; but in their subduing presence he rose to 
their rank, and gained a share of circuit practice. 

“T first saw him, without, at the moment, knowing who he was, in the 
fall of 1829, arguing a question of law in a case of no great importance. 
His brief was laden with a harvest of authorities, and his argument was 
conducted with the same untired diligence with which his preparation had 
been made. I paid the more attention from having taken him fora younger 
man, unknown; and remember the occurrence from the despair I felt. For 
I was looking forward in those days, and the years that lay between us 
seemed but few. My feelings did not take an ungenerous turn, and the 
sympathy that was born of a mistake did not vanish when it was corrected. 
I became an attentive listener to his arguments to the jury. To one less 
attentive they were a prolonged murmur, without a ripple of gayety, ima- 
gination, or warmth; but they had a persuasion, derived from a skilful 
arrangement of the evidence, and a persistent, laborious application of it to 
the theory of his case; in all of which he was so deliberate, so full, so 
profuse of comment, that artistic oratory would have been held to be super- 
fluous, while it was manifest that he was aiming at something very different 
from the amusement of an audience. Aud so, indeed, it was. He had so 
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well measured his own faculties, and had so completely learned what har- 
dened stuff it is that impedes the access of an idea to the ordinary mind, 
that, without oratorical display, he was really as convincing and as effective 
an advocate as any one of his contemporaries. 

“ The life of Judge Parker, from the time of his appointment to office 
in 1833, is as well known to others as to myself. To many it is better 
known. It may not, however, be superfluous for me to say, that the act 
of 1832, which remodelled the courts, conferred on the Superior Court full 
chancery powers, where none had existed before ; and that, from the first, 
that class of cases appeared to have been assigned mainly to him. It is not 
easy ‘for the present generation of lawyers, bred as they all have been to 
this branch of jurisprudence, to perceive how much was implied in such an 
arrangement. Equity, in its broader principles recognized by courts of 
law, had, of course, received some amount of attention from all lawyers. 
But chancery pleading and practice, and, in general, the method and con- 
ditions upon which the refined and versatile principles of equity are directly 
applied by the chancellor to the solution of controversy and the protection 
of right, were as much a mystery to nearly every lawyer in the State as 
any science can be to the unlettered. The older men would not learn it; 
and it was not until Parker had instructed the younger, that the practice 
of equity gained any considerable footing in the State. It is no disparage- 
ment of his fine attainments to sav, that he himself groped cautiously along 
its untried passages ; or even to add a question, whether, in rare instances of 
unfortunate decision, heresies may not have become established through 
the great weight of his judicial character. But his decisions on this, as on 
other branches, are deeply learned, and cannot fail to be of great assistance 
to the student, even if he fails to be satisfied with their conclusions. 

“ Parker shone above most judges of his time in giving a case to the 
jury. It is not enough to say that he was lucid and thorough in summing 
up. He possessed courage, and imparted it. He had a living conscience, 
and animated that of the jury. He indicated the true limits of their func- 
tion, and so made it easy ; eliminating what was mere dispute, and giving, 
in cases of doubé, all possible aid for weighing evidence and estimating 
probability. In the language of one who afterwards filled his place, ‘ he 
held up a jury.” They always felt the presence of a pure mind and of a 
friendly counsellor when they listened to his addresses. He was also 
remarkably lucid and satisfactory in drawing up his cases; and I never 
heard complaint from any counsel that his points had not been well pre- 
sented. 

“Of the men, now deceased, who gained eminence at the bar of New 
Hampshire while Parker was upon the bench, were Perley and Bellows, 
who afterwards became, successively, Chief Justices; James Bell, not 
inferior to either as an accomplished practitioner; John P. Hale, the dis- 
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tinguished senator; Jonathan Smith, who died at the dawn of an excellent 
reputation ; Sullivan, the third Attorney-General of the name; and John 
S. Wells, whose kindred gift of speech denoted a common lineage with 
them. Harry Hibbard was then postponing, in the interest of a political 
party, the distinction he afterwards won; though it was plain to many that 
his crown was in the garden. I am not forgetful of Samuel D. Bell, who 
was older, and had already attained to the rank he continued to hold as a 
lawyer of learning and diligence; nor of several gentlemen who were, 
during and subsequent to the period referred to, appointed to the bench in 
advance of a reputation for professional ability, which would probably have 
been acquired by them had such promotion been deferred. 

“With all whom I have named I was acquainted. My intimate and 
confidential relations with most of them enable me to attest to their very 
high appreciation of Parker ; and I use advisedly a word to denote a form 
of thought appropriate to men who are incapable of vague admiration and 
of unfounded praise. 

“In gathering from an imperfect memory such things as I have been 
able to recall in my endeavor to add a line to the portrait of our venerated 
friend, I have taken up a few — perhaps too many — of such as from their 
early dates appeared least likely to have fallen within your observation, or 
to have enjoyed the attention of many who have been more interested in 
the later scenes of his life. For this you will perceive an obvious reason. 


Perhaps you will find another, of whose force I am less conscious, and may 
detect the tokens of a period of life which begins to be thronged with the 
images of its early stages, as the surveyor, in token of having nearly made 
up his field-book, finds himself in the midst of the familiar monuments that 
surround his place of beginning. 
« Ever your faithful friend, 
LIVERMORE.” 


G.S.H.... 


| 
| 
} 
VOL. x. 18 
| 
| 
XUM 


GERMAN LEGISLATION, 


GERMAN LEGISLATION! 


THERE are many surprises in living in a foreign country, but none 
more unexpected than the light in which things at home are 
made to appear. When every thing the traveller sees, and even 
the familiar matters which he has known all his life, are a little 
different from what he has ever known before, the feeling comes 
over him after a while that even old-established opinions have a 
side from which he has never looked at them. It is all a puzzle, 
from which one seeks some convenient outlet, and, if he is of a 
reflective turn of mind, for some principles in our common human 
nature to reconcile recent and former experiences. 

Even in the absence of any professional bias, there is no better 
field to look for them in than that of legislation, because there is 
none that better exhibits the prevailing forces at work in society. 
The results of legislation, however, and the character of laws 
which constitute comparative legislation, necessitate for scientific 
treatment a vast number of instances and a long reach of time, 
and must, therefore, be studied in books. Without making any 
attempt in this direction, it is hoped that some impressions respect- 
ing the mode of legislation and the actual working of German 
institutions in this department may not be out of place. 

Taken in its fullest sense, legislation includes all the processes 
by which the principles and ideas which constitute a community 
and regulate its intercourse are formulated. To keep a civilized 
community alive, provision has to be made for transmitting 
from generation to generation the form and culture already 
achieved, as well as for the additions which may be made as 
each generation passes across the stage. In most modern states, 
these results are accomplished by distributing these separate 
functions between the courts which administer, and legislative 
bodies which frame and alter the law. Although this is true 
in the main, there is no border line which can be drawn, so 
distinct as to prevent its being crossed from one of these prov- 
inces to the other. Nothwithstanding the growing similarity of 

1 This article was written in Dresden ; a fact which the reader may find it neces- 


sary to bear in mind, in order to understand the author’s meaning in sentences where 
“here,” ‘in this country,” and similar phrases, occur. — Eps. 
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political constitutions, it still depends on the character, habits, 
and traditions of every people to determine where the burden of 
legislation shall fall, or how be distributed. With the English 
law, for instance, no one would think of disputing that its real 
substance and contents are the work of the courts, and to be 
found in their decisions. The law of contracts, of corporations, 
of common carriers, of marriage, of real estate, never came before 
any legislative body for enactment. It is not too much to say, 
that there never was a legislative body which could understand, 
much less create, them. Great changes have been made from 
time to time, and vast provinces of law invaded by statute; but 
the same process of legislation by construction instantly begins 
again upon the new materials presented. This cannot help being 
the case in common-law courts as long as the rule prevails for the 
interpretation of statutes by which they are to be construed in 
favor of the existing law. The rule operates to extend judicial 
power and in aid of the increasing process of legislation by de- 
cisions. But it has existed for centuries ; not only the whole 
law has grown up under it, but our legal ideas and conceptions 
as well, so that it never could be altered unless they had first 
suffered some extraordinary violence. Being brought up as good 
English subjects, in the idea that statutes were made to be con- 
strued by the courts, it was only natural for our fathers, at the 
time when they made the great extension of statute law by estab- 
lishing a government under a written constitution, to provide a 
court to complete the work. A statute is unfinished until it is 
expounded ; and in this condition would the Constitution remain, 
if it were not judicially interpreted. 

Whatever its merits or novelty as a political institution, the 
Supreme Court was therefore the natural product of our legal 
system. But it was the first step in a prodigious expansion of 
the system, and has led the way to consequences which appear 
the more evident and remarkable when brought into comparison 
with the institutions and general legal conceptions of other coun- 
tries. These will be referred to later. In the mean time, these 
remarks will give an idea of the general subject of this article. 

It would be vain to undertake to estimate the services of the 
Supreme Court to the law and the country. If not the chief 
instrument in the national progress, it has been such in the na- 
tional organization ; and but for it, in all probability, long before 
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this we should have had neither law nor country. At any rate, 
the means by which they could have been maintained do not lie 
within the common cirele of vision. Accordingly Americans 
point to this one of their institutions with unalloyed pride and 
satisfaction, and with the assurance that, if there is any undoubted 
contribution which we have made to the means of government, it 
is this. And yet the Germans, when the misery of centuries of 
dissension impelled them, governments and people alike, to adopt 
the strongest measures they could devise to cement their national 
union, entered into the present empire without any such provi- 
sion in its constitution. It was not from ignorance, for there are 
probably more in Germany than in any other foreign nation who 
comprehend its office. Such a court was considered at the time, 
and is still under consideration as a possibility, within certain 
limits, for the future ; but its necessity was not recognized, and 
after several years has not yet made itself felt to such a degree 
as to cause direct steps to be taken towards its establishment. 
Nor has it been for want of political activity and a degree of 
progress belonging to few people. Since the empire came into 
existence, changes have been made and laws enacted which have 
elicited the despairing admiration of the English press, — the 
only qualified judge of the progress made and difficulties over- 
come. The reason it could be dispensed with is, that legisla- 
tion as a whole, in the sense in which it is here used of enacting 
laws and bringing them into actual operation, is differently dis- 
tributed, so that the bearing-point falls on a different spot. 
Because the constitutional form of government has been intro- 
duced, and, on the whole, introduced successfully, among the 
Continental nations, it must not be imagined that they have 
changed all their habits and forgotten all they knew before. Nor 
have they all at once acquired the knowledge and habits of the 
countries which gave them such a worthy object of imitation. 
For both reasons, there is a great deal of vitality yet left in the 
previous institutions, however incongruous they may be with the 
new. In the times when the law was imposed by authority, it 
was contained in rescripts and decrees issuing from learned col- 
leges or departments of justice, or whatever they might be 
called, attached to the government. The actual tendency of 
laws thus prepared would be towards a correct form and scien- 
tific accuracy. People in authority love to speak plainly to those 
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under them. A far greater part of the general activity than at 
present was represented by the government. It was especially 
its business to send out the laws. Nobody looked to any other 
source. There was no other source to look to. The permanent 
hereditary character of the government lent a similar trait of 
permanence to its edicts. These long-continued methods created 
national habits which have passed over into the public opinion 
of the present day. According to the ideas in vogue all over 
Continental Europe, and especially in Germany, it is the recog- 
nized business of the government in its different departments to 
prepare and present to the legislature projects of laws ; and both 
the preparation and passage of these statutes, if such they are 
called, is a much more serious affair than it is in our legislative 
bodies. 

The German government is so little like the English ministry, 
which is a committee of the House of Commons, that it is only 
within a few months that any thing like a Cabinet has been 
formed, by introducing the rule of submitting the measures pre- 
pared in each department to the heads of all the departments 
before bringing them before the legislature. The government is 
dependent, of course, on majorities of the houses for their suc- 
cess ; but each ministry is or was singly responsible in its own 
province. The emperor is the point of union. In England there 
is very small chance that a measure introduced by a private mem- 
ber will pass the House, unless it is taken up by the government: 
but there would be here still less where this course is so little 
prompted or sustained by public opinion. Besides this, it would 
be next to impossible for any individual to prepare a bill of so 
thorough and exhaustive a character as those framed in the 
public offices, and such as would meet the expectations of 
those interested in such matters. A combination to secure the 
knowledge and capacity in highest repute would probably fall 
upon the very authorities whose services are now engaged by 
the government. The mode in which individual or party meas- 
ures are brought forward is by resolution of the Chamber, pray- 
ing the Chancellor or proper minister to present a bill for a given 
purpose or on such or sucha subject. Ina recent instance, when 
such a resolution was passed with the words * during the next 
session,”” upon representation of the minister that the subject was 
complicated and difficult, these words were stricken out. 
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It is notorious, that when a will or contract is drawn by those who 
have had experience in such matters, there is apt to be the least 
occasion afterwards for bringing it before a court. The same ought 
to be true of statutes. There being here no courts in the habit of 
exercising such extensive powers, as ours possess, to overrule, to 
construe, to reconcile, and make some sort of system out of laws, 
—as, in truth, the idea of such a revision nowhere exists, — the 
law-making intelligence has betaken itself to making the written 
law intelligible and consistent; and not this alone, but also ex- 
pressive of its real and essential meaning. The drafts as presented 
are short and simple in phraseology, divided and arranged accord- 
ing to subjects, and accompanied by an official * Motiv.” This is 
a reasoned examination of the subject-matter, reaching in cases 
the proportions of a scientific treatise; and entering, as it does, 
into the principles on which the proposed law is founded, and 
the reasous for the preference given to the conclusions arrived 
at, it fulfils, in some respects, the purpose of a judicial decision 
beforehand on cases which might arise under the law. As the 
statute is expected to set out the whole law without any myste- 
rious entity of a common law behind it, pains are taken to give 
the necessary definitions and limitations. The debates in the 
legislature have also an air of penetrating deeper into the subject 
than belongs to our practical habit. Such metaphysics and phi- 
losophy would sound strangely in an English debate. There is 
so much principle as to make one sigh for more fact; and from 
the course of an important debate it is exceedingly difficult, to 
bring away an idea of where in practice the actual divergence of 
two lines of policy would make itself felt. 

The legislation here described is naturally not done in a hurry, 
and is meant to last. Certain Jaws have been years in prepara- 
tion. In these cases the draft is printed and put in circulation, 
so as to obtain the weight of opinion long before it is put on its 
passage; or they are submitted to permanent committees. By 
these means a general and satisfactory understanding is appa- 
rently arrived at; so that, at the end, bills of great extent and 
importance are rapidly passed, not without opposition, but so as 
thus far to have saved the German legislature from that appear- 
ance of weakness and indecision which has been fatal to some 
parliamentary governments. What is commonly called the “ Civil 
Marriage Act,” a law defining almost all the civil relations, a 
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model and monument of legislation, —- which, according to the 
London Times, if it could have been passed at all by Parliament, 
must have consumed years, — occupied only part of a single ses- 
sion. The passage was assisted, however, by the fact that a 
law in most respects the same had been already enacted in the 
Prussian legislature. 

The great wave of unity in Germany, since the political diffi- 
culties in the way of union were overcome, has flowed in a direc- 
tion which it has never followed to any great extent in the 
United States; viz., towards unification of the laws throughout 
the whole territory. In addition to the act above mentioned. 
four principal enactments are intended to bind the parts of the 
empire together by the natural bond of the same civil and judi- 
cial organization. These are the Law for the Punishment of 
Crimes (Straf-Gesetz-Buch), already enacted: the Law for the 
Organization of Courts of Justice ( Gerichts-Verfassungs-Gesetz) ; 
the Code of Civil ( Civil-Process-Ordnung) and that of Criminal 
Practice (Straf-Process-Ordnung). The drafts of these laws, 
with their accompanying * Motiven”’ and justification, forming 
each a quarto volume, are issued, and the Civil Practice Code is 
under consideration of a legislative committee, sitting during the 
recess. The ancient and modern customs and practice prevailing 
in the different states and kingdoms of the empire alone offer a 
large variety from which to choose or reject ; but, in addition, 
the compilers have made a comprehensive review of judicial sys- 
tems in different parts of the world, with the view of presenting 
one as the result which shall not only represent but assist the 
advance of civilization in their own country. Whatever idea one 
may have had before of the magnitude of such a work, it can hardly 
fail to be increased by turning over the pages of these books, and 
observing the immense mass of matter treated. Courts of more 
than imaginable variety and complexity, proceedings oral, writ- 
ten, and mixed, summary and interminable, exhibit a surprising 
monument of the eternal struggle after law and right. Of their 
conclusions there is room for only a single general remark. They 
find in legal practice the general progress of improvement to be 
from the complicated to the simple, —a result quite analogous to 
the similar discovery of philologists with respect to language. 

No doubt nations are made out of the union of people in the 
same ideas and practices; and the more absolute this is, the more 
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complete the national unity. Considering the deliberate manner 
in which these projects are presented, it cannot be said that they 
are unduly pressed ; but it is nevertheless such a strain, when 
people are called on to give up their own way, that it will have 
to be decided by the result, — if they are ever put into operation, 
— whether the tendency is towards weakening or strengthening 
the existing union. As long as they exist only in the shape ot 
projects, it could interest only a small number to enter on their 
merits. 

But suppose — what cannot fail to happen — the laws are dif- 
ferently construed in the different states. Suppose, since this 
is a constitutional country, an unconstitutional statute is passed. 
These are grave questions. At present there is no court author- 
ized or supposed to be authorized to pronounce a law invalid on 
account of unconstitutionality. This is an idea which nowhere 
finds currency. The prospect is a very distant and discouraging 
one, that a court will ever arise to confront the government 
which commands so many legions. Possibly the absence of such 
a power may deter the government from such measures as would 
give occasion for calling it into existence. The inviolability of the 
constitution is more directly — however feeble the shield — com- 
mitted to the common sense and honor of all parties. That the 
court would take care of the constitutionality of the law has been 
more than once in America the reason for passing a bad one. In 
respect to unity of decisions, there is already a germ which may 
ripen into a court of highest appeal. A commercial law has been 
passed for the empire, and a court created with general jurisdic- 
tion under it. The idea and the machinery are thus represented 
of a court whose decisions regarding imperial laws are everywhere 
authority. 

One must be much under the influence of the cosmopolitanism 
and indifference, which are the consequence of living in a society 
where one has no duties, not to consider the comparative advan- 
tages of different customs, and their effect on the welfare of the 
countries where they respectively prevail. The practical jurist 
or statesman rarely, however, has an opportunity to use the con- 
clusions he may come to respecting such matters as those under 
review. In truth, laws and customs are the births of time, to 
which all the conscious and unconscious forces of society have 
contributed their part; they depend too generally on accidents 
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or circumstances foreign to their own sphere, and are too far- 
reaching to be much affected by the attitude of individuals. 
Even the great Code Napoléon, for which so unexampled and 
unincumbered a field was opened by the downfall of ancient in- 
stitutions, and which was celebrated for a generation or more as 
a miracle of original legislation, they tell us now is only a new 
edition of the ordinances of Louis XIV., which were themselves 
a digest of existing laws. A whole country cannot be taken up 
and transferred somewhere else ; and, unless it has the support of 
national habit and tradition behind it, no legislation is of much 
avail. Systems which have been growing for centuries are likely 
to yield only to great changes in the communities where they 
arose. 

It is nevertheless a satisfaction to see things as they are, and 
perhaps we are all the more free to do so where there is no ques- 
tion of turning this or that feature to our own advantage, to 
confuse the mind. In making the comparison between the two 
systems as intellectual productions, let it be understood, how- 
ever, that the results and impressions of immediate observation 
only are offered, with, at the best, some of its freshness. 

There is a certain difference, more observable than definable, 
between civil and common law countries in the conception and 
representation of the law, taken as a whole and abstractly ima- 
gined. This is not in professional works alone, but in the popular 
mind. If we conceive the law as personified, we might say that 
in the former her image is plainer and fuller, so that even com- 
mon people catch the outlines of her august form. But we who 
live under the common law think in the same manner as they 
do: the laws of logic, of science, of truth, are the same for us 
as for them. In most respects, and notably in practical life, we 
not only shrink from no comparison, but claim a decided pref- 
erence. In respect to the science of law we hear in America a 
good deal said from time to time, but rather from the impulse of 
individual minds than as the voice of either the profession or the 
public. Is there, then, in existence any other method than our 
own of treating it or of arranging the materials, more favorable 
to its comprehension, more in accordance with the laws of thought, 
and, if so, of social progress? The science of law has its laws 
like any other science. A law is a thought which seems to us 
to include many particular instances. It is expressed in general 
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terms, which reveal the same sort of mutual action as in the 
building up of language. The progress of science and of society 
is summed up in this process, calling similar things by the same 
name, grouping particular facts under general laws. When the 
law has been discovered, all the facts under it are as completely 
known as if every one of them had been observed, and all the 
time and trouble which would have been taken up by them may 
be given to the discovery of some new law. In logical language, 
the whole pursuit of knowledge, the whole effort of science, is 
to transport us, in respect to the subjects on which one after 
another it is exercised, from the inductive to the deductive 
method. Thus knowledge becomes science when laws are sub- 
stituted for facts. 

Now the science of law is no exception to other sciences. We 
cannot help thinking of its principles as general propositions ; and 
the more closely its external and visible form is made to corre- 
spond with our conception, the more easily and generally intelli- 
gible it becomes. Under the German methods of legislation, there 
is nothing to prevent the enactment, which is, in a sense it rarely 
attains with us, the complete body of the law, from taking the 
shape of a general proposition, and thus clothing the conception 
of the modern educated legislator, administrator, or judge with 
its natural expression; all the influences tend, and, in fact, the 
effect is, to give it the most exact and scientific form. Good law- 
yers and judges, of course, go through with us the same pro- 
cesses of thought as in Germany, but both the statute and judicial 
legislation are conducted under such conditions as to hinder the 
actual visual result from being the proper evidence of them. 
The preparation of statutes is too hurried and too much neglected 
to give them any scientific value. With decisions it is different, 
for probably, all things considered, the most remarkable and dis- — 
tinguishing peculiarity exhibited by the American state is the 
general faithfulness and ability with which so many courts in 
well-proportioned rivalry and unison all over the country are at 
work in making good law. In any decision, the judge — at least, 
if he is of a certain order of mind — has to consider not only the 
cases on which he relies, but also the principle which binds them 
together, and from which they naturally proceed ; that is to say, 
he first makes for himself a law in the scientific sense, and, hav- 
ing made it, draws his decision from it. The previous cases to 
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him are isolated facts, and the new decision is only one more. 
Yet the cases are the law, and nothing else is. The principle 
finds no adequate and authoritative vehicle of expression : it may 
be scouted as mere dictum. The scientific element is sometimes 
partially misconceived or stated when only part of the facts are 
in mind which belong under the rule. What a fruitful source of 
confusion and uncertainty this is, those know who have seen. 
The natural current of thought finds a channel in the text-books 
which maintain a place in the law, because they have it first in 
the mind ; but, with all their heip, the process of making a de- 
cision is still that of induction, the stage of scientific infancy. 
Out of this method the present procedure opens no issue. Its 
best justification is in the infinite variety of circumstances which 
refuse to be included under any possible formula. This is nothing 
else than making the rule out of the exception. Against this 
all law and all wisdom are a constant protest. Our system rests 
on a helpless, partly lazy, and partly sceptical belief in the im- 
possibility of change. This, joined with the natural inclination of 
the most conservative of the professions, have established it so 
firmly as usually to have brought all attempts at codification of 
the common law to an ignominious end. Codification is in conse- 
quence said to be hostile to the spirit of the English law. What 
is really hostile to it is the intellectual habit of the profession, 
which is trained in an adverse method of thinking. 

There may be some risk in suggesting that the law does not 
exist for the profession alone. With a certain portion of the pro- 
fession, changes of method and form would make little difference. 
Powerful and original minds can construct a good law out of the 
material of scattered cases, as others of the same class have done 
before them. It is only a pity that the work should be done over 
so often, and especially in cases where every temptation exists to 
make it subservient to some particular end. But not to speak 
of the less gifted part of the profession, the case is far different 
with the general public. The object of all our labor is to pro- 
duce a community regulated by law. It is best regulated when 
it regulates itself; and to this end the more widely extended its 
knowledge the better. But the knowledge is easier and more 
surely spread the more simple and intelligible the subject is 
made. The real relation of any people towards its laws is a 
national characteristic, with many folds and turns which are not 
easily seized. 
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The Anglo-Saxons are renowned as a law-abiding people ; but 
the attitude of the German mind towards the law, while percep- 
tibly different, is not less worthy of respect, and is at the same time 
more obedient and less sensible of restraint. There are many 
points of difference, with many good reasons for them. On the 
whole, the impression made is that the law is more inwardly re- 
spected, and more outwardly obeyed, both by those who require 
something worthy their respect, as well as those who look for a 
rule of conduct. One has to confess to a new sensation at find- 
ing it prized for intelligibility, and at detecting no suspicion that 
it is not to be understood like other matters by the unaided hu- 
man faculties. Its materials have not proved too numerous and 
complicated for scientific control. On the contrary, the achieve- 
ment is a fair subject of pride when laws and law-books become 
a record of difficulties overcome. The result is altogether inter- 
esting to the higher faculties, convenient and useful in ordinary 
intercourse and the transaction of business. It is like the roads 
one sees in Germany, solid and finished in appearance, and on 
which the labor expended is a saving of daily trouble and an- 
noyance. 

So much intelligent effort in such an elevated sphere is a cheer- 
ful spectacle. But when one casts about for the means of repro- 
ducing it in our own country, the complications of civilization 
are brought prominently into view. “ Von ubique, non omnibus.” 
The results which have made a favorable impression here, are due 
to what may be called an extension of statutory in proportion to 
judicial legislation. But no one in America who looks to im- 
provement in the law looks in this direction. That permanent 
interest in the well-being of society which is the foundation of 
law and good government is less and less represented in our leg- 
islative bodies. They have fallen under the control of private 
and local interests and questions of the moment. Like their 
spirit, their methods and traditions become less adapted to pro- 
duce valuable results, and statutes are accordingly more careless 
and short-lived. So great is this deterioration, and the conse- 
quent loss of public respect and influence, that the question has 
been raised as to the ultimate end of these bodies, which seems 
almost approaching. In theory the thinking and responsible 
head of the government, it is said they are in danger of extine- 
tion under the public contempt. 


i 

i 

( 

t 
I 
t 
1 
I 
( 
( 
1 
‘ 

q 

XUM 


GERMAN LEGISLATION. 281 


The authority which has slipped from their hands has passed 
into those of the courts. People in America had the sense to 
see that there were more of the qualities which deserve respect 
in this department than in any other, and have awarded it ac- 
cordingly. In comparison with the others, this is the depart- 
ment which, in general, has gained the most in authority since 
the commencement of the government. Starting as an experi- 
ment, with indefinite powers, it is at this time the one which is 
the most deeply seated in the confidence and attachment of the 
nation. The people entertain toward the courts —and notably the 
United States Supreme Court — much the same feeling which, in 
other countries, have been cherished for trusted and beloved 
rulers. But it is doubtful if any foreigner ever catches the true 
American feeling any more than the language. Where every thing 
else is vacillating, it is here that the permanent interests of gov- 
ernment find their representation. Long celebrated and won- 
dered at as the conservative element, it astonishes with the results 
of its almost invisible apparatus. But it is something more. Else- 
where the function of conservation is the maintenance of vested 
rights, keeping things as they are. With this we are never con- 
tent. What we have is chiefly valuable to us for the sake of 
what can be done with it in making further advances. There is 
a peculiar sense, therefore, in which the law and its instruments 
are regarded as the safeguard of our civilization, since they are 
the repository of our hopes as well as of our possessions. It is 
plain that they will be allowed to prescribe their own limitations 
for themselves, and these will naturally not be very narrow. If, 
according to the general rule that every power is ruined by its 
excesses, judicial legislation should be pushed beyond endurance, 
that would be the last calamity which could happen. 

The sources of good legislation in Germany and America 
appear to be exactly reversed. In holding on to what we have 
proved to be good, we are doing the best we can do. The merits 
of our judicial system are, in a certain degree, political, and as 
such are undeniable. With such considerations this article has 
nothing to do; but seen from this distance, and in comparison 
with what observation offers here, there is much to be said about 
the actual relation of the law to the community in our country. 
As long as the tone of thought, the course of instruction, the 
spirit of the age in every other pursuit follow in one direction, it 
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is neither wise nor safe to hold the law aloof from the general 
influence. This influence is pre-eminently scientific. All our 
knowledge, our beliefs, our way of thinking, our consciousness 
almost, are revised and made over in this sense ; and this change 
is slowly effected in the face of much debate and opposition, be- 
cause it is thought the interests of truth are subserved thereby, 
In any event, a great portion of the education and intellectual 
occupation of the people will be furnished by the law; the 
ideal world is always largely fashioned after the actual, and the 
state of the law will determine the spiritual condition of great 
numbers. If the same spirit of inquiry which has attacked and 
reformed so many other branches of knowledge is to be, for any 
reason, prevented from acting in the same manner upon this; 
if it is to stand apart, like something superior or inaccessible to 
the ordinary operations of the mind, which is the natural supe- 
rior of all its creations, then it will be separated from the move- 
ment of culture of the time, and will furnish no attraction to the 
best minds. The great talents, which will use it of course, as 
they would any thing else for their own purposes, will endeavor 
to support its credit, which is bound up with their own. But 
the influence on the general culture of any element which is not 
subjected to it, is necessarily adverse and depressing. At the 
present day, when the law does not move on with science and 
adopt the scientific method, which is more and more the natural 
habit and property of intelligent people, it becomes logically, 
metaphysically, and intellectually harder for the common edu- 
cated mind to comprehend. Even if the law remains unchanged, 
the distance is sure to increase. It is already among us, it ap- 
pears sufficiently marked. A legal mind has come to mean one 
whose processes are peculiar. The attachment of people in gen- 
eral to the law, great as it is, is rather the estimate of a treasure ~ 
in pearls and jewels of unknown value than in every-day coin of 
which they can count the exact amount. It is a mystery which 
is prized for the benefits which it brings, but which is not held 
amenable to ordinary rules of thought and judgment. Its pro- 
verbial uncertainty — the worst*fault it can have, and to get rid 
of which is the very reason why we have any law — is submitted 
to and accepted as a sort of helpless necessity. Is it possible that 
we Americans are too practical to be intelligent in the best sense — 
so much bound up in the fact, that we cannot control it by using 
the reason, as other people seem to do ? 
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That the law is administered and transmitted through a self- 
instituted profession, which is, in fact, under the rule of construc- 
tion of statutes, in possession of the only means of effecting a 
change, although it consolidates, does not extend the roots of its 
influence. No one but a lawyer can alter the law so as to be 
sure what alteration has been made, if even he can. The profes- 
sion has shared to the full the advantages which circumstances 
have thrown in the way of the judiciary, and now enjoys a so 
much more brilliant public position than in any other nation, that 
it will scout the notion of insecurity. But of all political condi- 
tions, that of a partly antiquated, partly novel, ill-understood 
power in few hands is the most uncertain, and the most favorable 
to sudden changes and violent reactions. Disguise it as we may, 
the influence and claims of the judiciary in our government are 
power. The great extension beyond any previous power, thrown 
into their hands by the right to decide on constitutional pro- 
visions, makes of them the frequent arbiters of the destiny of 
the nation. It is not in human nature that it should not be led 
to extend its claims and push its advantages. Such an authority, 
addressing itself purely to the spiritual part in man, has never 
hitherto been maintained unsupported by religious attributes. 
Perhaps it is not in this case. The reverence which does not 
fully comprehend the character of its object has a cast of super- 
stition. It is, at any rate, the most treacherous basis of authority, 
and has oftener than any other been known to fall into opposite 
excesses. The possession of a Supreme Court does not put us 
beyond the reach of social and political misfortune ; and, in case 
of real trouble, would be found a poor exchange for strength and 
honor in other departments of government, which lie nearer to 
the popular comprehension and the impulse of the national will. 

Americans abroad are apt to fall into one of two classes ; either 
to be irritated, in the presence of an older civilization, into a 
spread-eagle state of mind, or else to fall down and worship it. 
The writer will be acquitted of belonging to the former, and no 
declaration of independence will save him if he is thought to have 
dealt in too rosy colors. Political institutions here are offensive, 
but he admits a feeling of Satisfaction in seeing or thinking he 
sees the law, which is every man’s attendant through life, walk- 
ing by his side in modern dress, and speaking a language which 
every one understands. The cleaving to antiquity, the * looking 
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before and after,” the desire that nothing be lost, and to add to 
the sum of the past, is an impulse which is necessary to progress, 
and is the most powerful in the most vigorous races. Something 
it will have to fasten upon. In these ancient countries there are 
a thousand institutions and customs in which it meets with a 
legitimate satisfaction. When there are enough others, one can 
be spared. It may be for the want of them that, in our case, this 
feeling is concentrated upon the law, and that thus we cling to 
the smell of antiquity in her garments. 

The subject here considered is not the only one where an anal- 
ogous train of thought may be traced. The same atmosphere 
surrounds and colors the chief products of the national culture, 
such as education and religion. Life is not so easy nor so hope- 
ful as in the new world, and it turns out the painstaking, labori- 
ous, and intellectual side. Thus, with respect to the general 
action of government in legislation, it makes the impression as if 
it sprung, not so much as in our case from impulse and will, but 
more from thought and calculation. Not to say that it is con- 
ducted with more intelligence, there is a greater effort made to 
have it so. In this respect, the essential difference is greater 
than its outward form. We know what government is in Amer- 
ica: it is carrying out the will of the people. For the time being, 
for the pride, and probably for the real happiness of the citizen, 
all the conquests of other nations are not to be compared with the 
grand confidence with which the American people march upon 
abuses in perfect assurance that there are no wrongs which they 
cannot set right. In these countries, government has more to do 
with difficulties than with hopes. The necessity of conducting 
the community along a steady path, the importance of the inter- 
ests involved even to existence in case of failure, fill the pub- 
lic mind with foreboding, and make the work of government - 
eminently one of forecast and perplexity. If it is not always 
managed with wisdom, the feeling is that it ought to be ; that it 
calls for the highest capacity and completest training. The per- 
manent interests at stake induce an acquiescence in the continu- 
ance in the same hands, for the sake of permanence of character. 
The German, or more particularly the Prussian, government, which 
gives the tone to the imperial government and to those of the 
rest of the states, occupies at this moment a unique position. 
Among all civilized nations it enjoys so much more than any 
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other the attachment of its subjects and people, that it is not too 
much to say that it is the only one which possesses their perfect 
confidence. Not that improvements are not thought of, but there 
is such a trust in its wisdom, honesty, and good faith as is not to 
be met with anywhere else. This is strength. It has been won 
by desert ; not lightly or suddenly, but by two centuries of almost 
unbroken application. As it has been long growing, it may be 
reckoned on to endure a long and hard strain. This is what it 
has invoked and entered on. The issue of the contest with the 
Church of Rome will determine whether Church or State has 
the firmest hold in the hearts of the Catholic population, — 
an issue which no government could propose unless sustained by 
an almost religious reverence. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1875. 


Accumu.ations. — See Annuity, 1. 


Act or Gop. 


The defendant owned land upon which had been built embankments for the 
purpose of damming up a natural stream which ran through the land, and thereby 
forming large pools. An extraordinary storm, accompanied by rain, heavier 
than ever known by witnesses to have taken place there previously, occurred; 
and, in consequence, the stream was so swelled that it carried away the 
plaintiff's bridges. The jury found that there was no negligence in the construc- 
tion or maintenance of the embankments, and that the storm was of such violence 
as to constitute the cause of the accident vis major. Held, that the defendant 
was not liable. — .Vichols v. Marsland, L. R. 10 Ex. 255. 


ADEMPTION. 
A testator bequeathed “ all my shares or stock in the Midland Railway Com- 
pany ” to trustees upon certain trusts, and bequeathed his railway estate to others, 
At the date of his will the testator possessed £1,000 stock in said company, but 


afterward transferred it to certain bankers by way of security for a loan made by 
them to one 'S., who gave the testator an undertaking to re-transfer the stock 
within three months. At the testator’s death the stock had not been re-transferred ; 
and subsequently the bankers sold it, and applied it to the payment of S.’s debt. 
8. paid £500 stock into court, but was unable to pay more. Held, that the 
trustees, and not the residuary legatee, were entitled to said £500 stock. — 
Bothamley v. Sherson, L. R. 20 Eq. 304. 


ADVANCEMENT. — See Huspanp anp Wires, 1. 
AGREEMENT. — See Contract; Fraups, STATUTE OF. 


ANNUITY. 


1. A testator gave all his real and personal estate to trustees upon trust, so 
to vest his real estate in the Court of Chancery, and place his personal estate under 
its control, that both should be administered by said court. ‘The testator then 
directed that certain annuities should be paid from the rents and profits of his 
real and personal estate, and that, subject to such annuities, the income of the 
trust estate should be accumulated at compound interest until the decease of the 
last survivor of said annuitants, or during such portion of such surviving annui- 
tant’s life as the rules of law should permit; and that, on the decease of such 
survivor, all the trust estate and its accumulations should be applied by said 
court in the purchase of land to be conveyed to G. and his heirs. Held, that, for 
the period which might elapse after the expiration of twenty-one years from the 
death of the testator to the death of the surviving annuitant, there was intestacy. 
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G. was not entitled, during the life of the surviving annuitant, to the trust funds 
subject to the annuities. — Talbot v. Jevers, L. R. 20 Eq. 255. 

2. A testator devised his estate to trustees upon trust to pay the income for 
the benefit of bis wife and his daughter and son, and directed that, upon his 
youngest child attaining twenty-one, the trustees should invest a sufficient sum 
to secure the receipt of the annual sum of £50, which should be paid in instal- 
ments, as the dividends were received, to his wife; and, subject thereto, the 
trustees were to divide the whole of the trust estate in equal shares among the 
testator’s children ; and, upon the death of the wife, the amount invested to secure 
her annuity was to be divided in like manner among the children. The income 
uf the whole fund did not amount to £50 a year. Held, that the widow was not 
entitled to have the deficit in the income made good from the principal. — 
Michell v. Wilton, L. R. 20 Eq. 269. 


APPROPRIATON OF PAYMENT. 

On Dec. 11, the plaintiffs paid over to W., their banker at Southwell, 
£900 in notes, and eight bills of exchange amounting to £1,522; total, £2,422. 
This sum was paid under specific instructions to W. that it was for the express 
purpose of meeting certain acceptances for £2,230, payable at R.’s, a banker in 
London, on Dec. 12. On Dee. 11, W. torwarded said bills and £500 in notes 
and two other small checks, total £2,121, with a letter in printed form debiting 
R. with this sum, and crediting him with £549, which he was directed to pay. 
Under the head of ‘* Advice of drafts” were described the plaintiffs’ acceptance 
for said £2,230. R. received W.’s letter on Dec. 12, and on Dec. 14 W. stopped 
payment. R, then refused to pay the amounts due on the plaintiffs acceptances, 
but retained said bills and notes sent to him by B. Held, that as between the 
plaintiffs and R. there was no appropriation of the bills and notes to the accept- 
ances, and that R. was entitled to retain said bills and notes without meeting the 
acceptances. —Johnson v. Robarts, L. R. 10 Ch. 503. 


Bank. —See anp Wirr, 1. 
Bankruptcy. —See Sate; VENDOR aNp PurcHasER, 2. 
Bequest. —See RepemPpTion; ANNuITY; Devise; LeGacy; VENDOR AND 
Purcuaser, 1. 


Bit or 

The defendants bought from M. all the ore in a mine in Spain, to be shipped 
by M. on ships to be chartered by the defendants or by him. The ore was to be 
paid for by bills against bills of lading, or on the execution of a charter, and on a 
certificate that there was enough ore in stock to load the vessel chartered. On 
being so paid for, the ore was to be the property of the defendants. Payments 
were made exceeding in amount the price of all the ore shipped and to be shipped 
in all the vessels chartered and not loaded. M. loaded the T., one of the 
chartered vessels, with ore; but he took bills of lading making the shipment to 
be by one S., and the cargo deliverable to S.’s order. The bills of lading were 
properly signed by the captain of the vessel, as, by the charter, he was to sign the 
bills as presented. S. was a fictitious person, and M, indorsed S.’s name and 
then his own on the bill of lading, and then pledged it to the plaintiffs. Held, 
that the plaintiffs were entitled to the cargo. 
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Ina second case the above defendants brought an action upon a charter-party 
against the shipowner for not delivering a cargo of said ore which was on board 
a vessel chartered for carrying the ore as stated in the first case. This charter- 
party did not authorize the captain to sign bills of lading as presented, but 
under it the cargo was to be delivered to the plaintiffs in this action. The above- 
mentioned M. handed bills of lading in the form mentioned in the first case, and 
the captain signed them. M. then indorsed them to G., to whom the captain 
delivered the cargo. Held (by Bramwett and Creassy, B.B., Kerry, C. B., 
dissenting), that the shipowner was not liable for not delivering the cargo to the 
plaintiffs. — Gabarron v. Kreeft ; Kreeft v. Thompson, L. RK. 10 Ex. 274. 

See Cuarrer-Parry, 1. 


Bitts anp Norrs.— See APPROPRIATION OF PayMENTS; LIEN. 


1. The owners of a ship chartered her to the plaintiffs, and the charter-party 
contained a stipulation that the master should sign bills of lading for weight of 
coal put on board, as presented to him by charterers, without prejudice to the 
charter-party. By mistake, the master signed bills of lading for 30 tons of coal 
more than were actually taken on board. The owners paid the value of the 30 
tons to the consignees. Held, that the owners were not estopped by the charter- 
party from showing that the total amount of the coal specified in the bills 
of lading was not actually put on board, and that they were, therefore, not bound 
to pay the value of said 30 tons to the consignees, and were, therefore, not entitled 
to recover it from the charterers. — Brown v. Powell Coal Co., L. R. 10 C. P. 
562. 

2. The defendants chartered the plaintiff's vessel, ‘‘ freight to be paid in 
vash, loading and discharging the ship as fast as she can work, but a minimum of 
seven days to be allowed merchants, and ten days above said lying-days, at £25 
per day.” Held, that ** lying-days” meant working-days and did not include a 
Sunday. The vessel got into dock at 8, a.m., on Weduesday, and discharged all 
day; and began again on Thursday at 4, a.M., and finished at 8, a.m. All the 
lay-days were consumed at the port of loading. Held, that the fraction of a day 
counted as a whole day, and that the charterers must pay two days’ demurrage. — 
Commercial Steamship Co. v. Boulton, L. R. 10 Q. B. 346. 

See or Lavina. 


Cuecr. 

A., being indebted to the plaintiff, gave him a check payable to his order. 
The plaintiff indorsed the check, and crossed it with the name of the L. Banking 
Company ; after which it was stolen, and passed into the hands of B., a bona fide 
holder for value. B. deposited the check in his own bank, which presented it to 
the defendant bank, where it was paid. By statute, the holder of an uncrossed 
check may cross it with the name of a banker; and in such case the banker upon 
whom the check is drawn shall not pay it to any other than the banker whose 
name is so crossed. //eld, that plaintiff was not entitled to recover. The statute 
did not give the plaintiff any right of action against the defendant. — Smith v. 
Union Bank, L. R. 10 Q. B. 291. 
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Company. 


1. Shares of a company were, in pursuance of an ultra vires resolution of the 
hoard of directors, transferred to A., a director in trust for the company. B., a 
director, came to the meeting after the proceedings were begun, and he denied all 
knowledge thereof. C. was not present at the meeting, but was present at a 
subsequent meeting at which the minutes of the previous proceedings were for- 
mally approved. Held, that A. was entitled to contribution from the directors, 
who concurred in the resolution, for calls that he had paid, and that B. must con- 
tribute, but not C. — Ashurst v. Mason, L. R. 20 Eq. 225. 

2. The directors of a company were authorized to borrow money ; to issue 
debentures for the purpose of securing the repayment of, or raising of, money 
borrowed ; and to exercise and do all such powers, acts, deeds, and things which 
the company might exercise and do. Held, that the directors had power to issue 
debentures at a discount. — Jn re Anglo-Danubian Steam Navigation & Colliery 
Co., L. R. 20 Eq. 339. 


ConpDITION. 


Devise to J. on condition that he never sells the land out of the family. Held, 
that the condition was valid. — Jn re J/acleay, L. R. 20 Eq. 186. 


Construction. — See ADEMPTION; ANNUITY; APPROPRIATION OF PAYMENTS ; 
Cuarter-Party, 1; Contract; Devise; Grant; Lease; Lecacy; Limi- 
TATIONS, STATUTE OF; PartNeRSUIP; VENDOR AND PurcHaser, 1. 


Contract. 

The defendant sold the plaintiff 5,400 tons of iron, delivery to begin by Jan. 
15, and to be completed May 15, 1873. In the event of the plaintiff's ships not 
being ready within fourteen days, notice being given, then the payments to be 
made against wharf warrants for each 5U0 tons slacked and being to buyer's order, 
the defendant undertaking to put free on board when the vessel was ready. If the 
defendant exceeded the time for delivery, he was to pay 7s. 6d. per week by way 
of fine. Delivery was made during May, June, July, and August, and was com- 
pleted in September, 1873. Held, that the fine must be calculated from May 15, 
1873. — Bergheim v. Blaenavor Iron Co., L. R. 10 Q. B. 319. 

See Birt or Lapinc; Cuartrer-Party, 1; DamaGes, 2; Limitations, 
SraTuTE OF; PartNnersuip; 2. 


Contripution. — See Company, 1. 


Conviction. 

The appellant was convicted for negligently injuring the respondent in driving 
his carriage against the latter. He was again convicted on the same facts and 
under another statute for an assault on the respondent. eld, that the first con- 
viction was a bar to the second. — Wemyso v. Hopkins, L. R. 10 Q. B. 378. 

CoryHo.p. — See 1. 
Covenant. — See Lease. 
CriminaL Law. — See Conviction; INFaNcy. 
Custom. — See Lien. 


290 DIGEST OF THE ENGLISH LAW REPORTS. 


DamaGeEs, 


1. The plaintiff owned certain building-land, and also land upon which he had 
built a reservoir. A railway company took the building-land. By statute, in esti- 
mating the compensation for the land taken, the arbitrators were to take into con- 
sideration the damage oveasioned by severance from other lands of the owner, or 
otherwise injuriously affecting such other lands, The arbitrator, being of opinion 
that the land taken would have been inevitably covered with mills which would 
have been supplied with water from said reservoir, allowed compensation for the 
plaintiff's loss of the sale of the water from his reservoir to the mills which would 
thereafter be built. Held, that such compensation was properly awarded. — Rip- 
ley v. Great Northern Railway Co., L. R. 10 Ch. 435. 

2. K. was the owner of land on each side of a highway, the soil of which 
also belonged to him, subject to the right to use and maintain the road. The natu- 
ral surface of the ground formed a valley,which the road crossed on an artificial 
embankment. K., who wished to tunnel the embankment, employed the plain- 
tiff to do the work. The defendants, a waterworks company, had laid their 
pipes along said road in accordance with powers conferred by statute. The plain- 
tiff procecded with his work, and, after tunnelling the embankment, found that one 
of the defendants’ pipes was leaking, and notified the defendants thereof. After 
some time, the leak was stopped ; but the plaintiff was delayed by the leak, and put 
to expense. eld, that the plaintiff could not maintain an action for damages 
done to K.’s property, although he had in consequence lost money under his con- 
tract with K. Held, also, that even if K. would have been indictable for a nui- 
sance to the highway, nevertheless his partial obstruction of the way would not 


render his whole proceedings so illegal as to prevent him from recovering damages 
fur a wrong. — Catile v. Stockton Waterworks, L. R. 10 Q. B. 463. 
See Lease, 1; LipeL; VENpoR anp PurcuaseEnr, 3. 


Deep. — See Escrow; Grant. 
Detivery. — See Escrow. 
DemvurraGe. — See Cuartrer-Parry, 2. 
—See VeNvor anp Purcuaser, 2. 


DEvIsE. 


1. Devise of freeholds and copyholds to A. and B. upon trust during the life of 
C. to receive and pay the rents to C., or otherwise to permit him to receive them ; 
and, after the decease of J., the estates were devised to the heirs of the body of 
C. The testator nominated A., B., and C. executors of his will. Held, that C. 
took an estate-tail in the freeholds, and an equitable life-estate in the copyholds. — 
Baker vy. White, L. R. 20 Eq. 166. 

2. A testatrix gave her real and personal estate to her husband for life, and 
after his death ‘* to be divided amongst my five children, share and share alike; 
and if any of my children should die without issue, then that child or children’s 
share shall be divided, share and share alike, among the children then living ; but 
if any of my children should die leaving issue, then that child (if only one) should 
take its parent’s share; if more than one, to be divided equally amongst them, 
share and share alike.” One of the five children, all of whom survived the tenant 
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for life, died leaving children. Held, that her share went to her children. 
Another child died childless. Held, that her share went to the three surviving 
children of the testatrix. — Olivant v. Wright, L. R. 20 Eq. 220. 

3. A testatrix gave all her estate, both real and personal, to M., for her sole 
use during her lifetime, and after her death to her children, in equal parts: in 
case M. died leaving no issue, the whole of the property to go to the next of kin. 
M. had one child, who died before M. On the death of M., her husband claimed 
said real estate. eld, that, as a vested interest was given to the child of M., 
the words ** leaving no children” must be read, ** having had no children ;” and 
that therefore the plaintiff was entitled to said real estate. — Treharne v. Layton, 
L. R. 10 Q. B. (Ex. Ch.) 459. 

See ADempTion ; ANNUITY ; CoNDITION; LEGacy; VENDOR AND PURCHASER. 


Direcrors. — See Company. 
DIsENTAILMENT. — See Estate-Tatn. 
Distress. — See Renr. 
Easement. —See Grant, 2. 
EsecrMent. — See Lease. 
Eminent Domatx.— See Damaces, 1. 
Entry. — See Lease. 


Equity.— See Ingunction; Speciric Perrormance ; Votuntary 
MENT. 


Escrow. 


Delivery of a deed to the solicitor of a grantee does not necessarily convert 
the instrument from an escrow to a deed. — Watkins v. Nash, L. R. 20 Eq. 262. 


Estate-Tatn. 


Four children were entitled to joint-estates for life, remainder to them and a 
fifth child in tail, with cross-remainders in tail between them. A., one of the four 
children, executed a disentailing deed of his estates-tail. The fifth child subse- 
quently died without issue. Held, that A.’s fifth share, together with his fourth 
share in the share of the child who died, were effectually disentailed. — Tuffrell 
v. Borrell, L. R. 20 Eq. 194. 


Estorret. —See Cuarter-Parrty, 1. 
ExecuTors aND ADMINISTRATORS. —See SET-OFF. 
Fraup.—See or 


Fraups, Statute oF. 

The plaintiff entered into an agreement with the defendant, dated Oct. 4, 
1871, to let’the defendant a public-house at £160 per annum; the defendant to 
have the right to require a twenty-eight-years’ lease at a rent of £100, upon 
payment of £1,200; and in case the tenant should, after the granting of the lease, 
sell the business for a larger sum than £1,200, the excess was to be divided 
between the plaintiff and defendant. It was subsequently verbally agreed that 
£3800 only should be paid on the granting of the lease; that the term should be 
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thirty-two years, and the rent £105; and that several covenants, burdensome 
to the defendant, should be omitted. A lease with these variations from the 
agreement was signed April 4, 1873. The defendant sold the lease for 
£2,500, and refused to share the surplus over £1,200. The jury found 
that there was no abandonment of the written agreement, except so far as 
it was varied by the written lease. //eld, that the lease put an end to the written 
agreement; and that if it was the intention of the parties to retain the agreement 
concerning the division of the bonus, it was not in writing so as to satisfy the 
statute of frauds. Qucere, whether, if there had been any thing in writing showing 
that the lease was a mere substitution for the agreement, the action might not have 
been maintained. — Sanderson v. Graves, L. R. 10 Ex. 235. 


Goop Wii. —See Leasg, 1. 


Grant. 

1. R., a tenant for life of a house, leased it to A. for ten years expiring Nov, 
13, 1864; and again to B. for a term expiring Nov. 13, 1874. On Nov. 10, 
1864, R., by deed, ** granted, demised, and leased to B., his executors, adminis- 
trators, and assigns,” the house, ** to have and to hold the house hereby demised 
unto B., his executors, administrators, and assigns, from Noy. 13, 1874, for the 
term of the aforesaid R., for the term of his natural life. Held, that there was a 
grant in presenti of the life-estate, notwithstanding the words of the habendum. — 
Boddington v. Robinson, L. R. 10 Ex. 270. 

2. The defendant owned a cottage and stable called ‘+ Roseville,” abutting 
upon a public way, and also of a farm called “ Rose Cottage Farm,” abutting upon 
the same highway, and having a private way which passed by the Roseville stable. 
H. leased Roseville of the defendant for ten years, and built a hay-chamber over 
the stable, with openings on a side of the stable which abutted on said private 
way. The defendant gave H. permission to use the private way (which was not 
demised to H.) for his hay-carts, and H. so used it for ten years. At the 
expiration of said lease, the defendant conveyed Roseville to the plaintiff, “ together 
with all ways, and rights of way, liberties, privileges, easements, advantages, and 
appurtenances to the messuage, &c., appertaining, or with the same now or 
heretofore demised, occupied, or enjoyed, or reputed as part or parcel of them, or 
any of them, or appurtenant thereto.” Held, that the right to use the private 
way as aforesaid passed to the plaintiff. — Kay v. Oxley, L. RK. 10 Q. B. 360. 


Hasenpum —See Grant, 1. 


Huspanp anp WIFE. 


1. M., who was in failing health, transferred his bank-account to the joint 
names of himself and his wife, and requested the bank to honor any checks 
drawn cither by himself or his wife; and he remarked at the time that the balance 
of the account would belong to the survivor of himself and his wife. The wife 
drew all the checks, which were duly paid, and the proceeds applied in payment 
of household and other expenses. M. died, leaving a considerable sum standing 
to the credit of the account. Held, that the transfer was not intended to be a 
provision for the wife, but simply a mode of conveniently managing M.’s affairs; 
and that the widow was therefore not entitled to the fund. — Marshal v. Cru/well, 
L. R. 20 Eq. 328. 
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2. Money and furniture were settled upon a married woman to her separate 
use. As the furniture from time to time wore out, she replaced it with new 
furniture bought with the income of her separate property. The new furniture 
was seized by a sheriff upon an execution against the husband. Held, that in 
equity the new furniture belonged to the wife. — Duncan v. Cashin, L. R. 10 
C. P. 554. 

INFANCY. 


The prisoner was convicted of having ‘‘ unlawfully taken an unmarried girl, 
being under the age of sixteen years, out of the possession and against the will 
of her father.” The girl was in fact only fourteen, but looked much over sixteen; 
and she told the prisoner that she was eighteen, and the prisoner believed her. 
Held (by Key, C. B., Cieaspy, Pottock, and AMpuLett, BB., and Grover, 
Quarn, and Denman, JJ., — Brert, J., dissenting), that the conviction 
should be affirmed. — The Queen v. Prince, L. R. 2 C. C. 154. 


INJUNCTION. 


The lessee of a theatre sublet certain boxes in the theatre to the plaintiff, 
together with egress and regress to and from the boxes during all such nights as 
the theatre should be open for the exhibition of any opera or entertainment off 
or upon the stage, except balls and masquerades ; reserving to the lessor the right 
toentertorepairand clean. Subsequently, and at a time when no theatrical per- 
formances were going on, the lessor leased the theatre to Moody and Sankey for 
religious meetings, and for this purpose boarded over the plaintiff's boxes. The 
plaintiff prayed an injunction. Held, that inasmuch as the boarding was only 
temporary, and would be removed before the operatic season began, and did not 
injure the boxes, an injunction would not be granted. — Leader v. Moody, L. R. 
20 Eq. 145. 

LanDLorpD AND Tenant. — See Lease; Rent. 


LEAsE. 


1. The plaintiff held a public-house under a lease from the defendant, con- 
taining a proviso, that, at the expiration of the term, all such sums of money as 
could be procured for the good will of the business of a licensed victualler in 
respect of said premises should belong to the plaintiff. At the expiration of the 
lease, the defendant claimed an increased rent, and a sum by way of premium. 
The plaintiff refused these terms; and the premises were leased to one B. at 
an increased rent, and a premium of £1,300, for a fourteen-years’ lease. Noth- 
ing under the name of good will was paid by B. It was found by an arbitrator 
that the rent reserved was a sufficient rental for the premises without any bonus, 
apart from the special value which the premises possessed owing to the old and 
successful business which had been carried on there by the plaintiff; and also 
that the good will of the plaintiff would, if belonging to the defendant, have been 
worth over £1,300. J/eld, that the proviso had been broken; and that, in deter- 
mining the value of the gcod will, the arbitrator was not to be guided absolutely 
by the fact that £1,300 had been paid by B. as premium, and that he was to con- 
sider the increased value of the good will by reason of the general improve- 
ment of the locality. — Llewellyn \. Rutherford, L. R. 10 C, P. 456. 

2. Anagreement foi an under-lease was made between a lessee and the defend- 
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ant, containing, among other, the following terms: The lease to contain an extract 
of the covenants in the original lease, and the proposed lease not to be sold, or 
any portion of the property underlet, without the consent in writing of said under- 
lessor. The original lease contained a proviso for re-entry in case of breach of 
covenant ; but there was no covenant against underletting. The defendant under. 
let, and his lessor entered, and brought ejectment. /eld, that the plaintiff was 


properly nonsuited, as he had no right of entry under said agreement for breach 


of covenant not to underlet. — Crawley v. Price, L. R. 10 Q. B. 302. 
See Fraups, Srarute or; Insuncrion; Rent. 


LeGacy. 


Bequest of residue in trust to pay the interest half-yearly ‘‘ to my sons C, and 
J. equally for their natural lives, and at their death the principal to be divided 
equally between the children of the said C. and J.” Held, that ** at their death” 
meant ** at the death of each respectively ;” and that, therefore, the children of C. 
were entitled at his death to one-half the principal. — Wills v. Wills, L. R. 20 Eq. 
342. 

See ApemptTion; Annuity; DEvIsE. 


LIBEL. 


Declaration that the defendants falsely and maliciously printed and published 
the plaintiffs’ names under the heading ‘‘ First meeting under the new Bankruptcy 
Act,” meaning thereby that the plaintiffs had become bankrupt. In fact, the 
plaintiffs’ names were inserted by mistake under the above heading, instead of 
under the heading ‘* Dissolution of Partnerships.” The jury found that the pub- 
lication was libellous, and gave damages £50. ‘The defendants moved for arrest 
of judgment on the ground that the declaration disclosed no cause of action, and 
for a new trial because of excessive damages. The court refused the motions. — 
Shepheard v. Whitaker, L. R. 10 C. P. 502. 


Lien. 


A. contracted with B. to buy a certain quantity of rails, the contract contain- 
ing the following stipulation: ‘‘ Payment to be made by buyer's acceptance of 
seller's drafts at six months’ date against inspector's certificate of approval, and 
wharfinger’s certificate of each 500 tons being stacked and ready for shipment.” 
The wharfinger’s and inspector's certificate were, as they were signed, delivered to 
A. in exchange for his acceptances of bills at six months, which bills B. negotiated, 
The plaintiff advanced A. money against three of said wharfinger’s certificates. 
A. became insolvent, and his acceptances were dishonored. The rails were still in 
B.’s hands. The plaintiff filed a bill, in which he claimed a lien for his advances 
on the rails mentioned in his certificates ; and he alleged, that, according to the cus- 
tom of the iron trade, said wharfinger’s certificates were in fact warrants; and he 
prayed an injunction restraining B. from parting with said rails without first satis- 
fying his lien. Held, tuat the acceptances were only payment conditional upon 
their being honored; and that, upon their being dishonored, B.’s lien upon the 
iron revived, and that the negotiation of the bills made no difference. Also that 
the wharfinger’s certificates were not warrants or documents of title ; and that 
the fact that money was lent upon their being pledged to the lender could not 
affect the vendor's lien. — Gunn y. Bolckow, Vaughan, & Co., 1. R. 10 Ch. 491. 
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Limitations, STATUTE OF. 


The plaintiff, a married woman, advanced £20 to the defendant during the life- 
time of her husband. In 1867, after the husband’s death, the defendant gave the 
plaintiff an I. O. U. for the amount. The I. O. U. was not paid; and the defendant, 
being pressed by the plaintiff, wrote in 1871, ‘* It is totally out of my power to 
liquidate the whole, or even part, of the’claim. I am in the anticipation of a bet- 
ter position; and, should I be successful, the claim shall have my first considera- 
tion. Meanwhile I shall be pleased to pay a reasonable interest on the amount. 
The claim has not been forgotten by me, and shall be liquidated at the earliest 
opportunity possible.” And again, in 1871, the defendant wrote, ‘* I can assure 
you, at present it is utterly out of my power to do any thing. I am willing to 
endeavor to pay it [the debt] off by easy instalments; or I am willing to pay you 
any reasonable interest to let the matter remain for the present.” The plaintiff 
brought an action in 1874 for money lent, with a count upon a promise to pay in 
consideration of the plaintiff’s forbearance to sue. Held, that said letters con- 
stituted a fresh promise, for which the forbearance to sue until 1874 formed suffi- 
cient consideration. — Wilby v. Elgee, L. R. 10 C. P. 497. 


Lorp’s Day. 

1. The defendants, an incorporated company, were the owners of a building 
used as an aquarium. There wasa room used as a museum, wherein were illumi- 
nated microscopes; and there was a reading-room and a dining-room, conservato- 
ries, and a café. The building was open to the public on payment of an entrance 
fee of 6d. On Sunday evening, sacred music was played ; and the fish were fed at 
stated hours. Catalogues, guide-books, and programmes of the museum, animals, 
&e., were sold in the building. Food, wine, and spirits were sold to the visitors, 
Held, that the aquarium was a ‘‘ place used for public entertainment or amuse- 
ment.” — Terry v. Brighton Aquarium Co., L. R. 10 Q. B. 306. 

2. In a second action, the facts were the same as in Yerry v. Brighton 
Aquarium Co., except that it was stated that the reading-room was used on week- 
days only; and the statements, as to a band playing sacred music on Sunday 
evenings, and as to newspapers and illuminated microscopes being provided in 
the building for the amusement of visitors, were omitted. Held, that the aquarium 
was a ‘* place used for public entertainment or amusement.” — Warner v. Brighton 
Aquarium Co., L. R. 10 Ex. 291. 


MAaInTENANCE. — See Trust. 
Marriep Woman. — See Huspanp anp Wire; Trust. 
Master aNp Servant. — See Principat aNpD AGENT; TRESP«SS. 


MortGacGeE. 


W., a solicitor, and the acting trustee of a settlement, lent C., a client of his, 
£2,000 upon a mortgage of a certain estate, the deeds of which were duly 
delivered to W. Subsequently W. fraudulently delivered the title-deeds to C., 
who deposited them with his bank as security for advances. The bank informed 
C. that a solicitor’s certificate of title was necessary: whereupon C. referred the 
bank to W. The bank sent the deed$ to W., who certified that C. had a good 
title, and received a fee from the bayk. W. became bankrupt, and the above 
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facts were discovered. C., and afterwards W., died. The surviving trustee 
and the beneficiaries brought a bill against the bank, praying a declaration that 
the plaintiffs were first mortgagees, and for delivery of the title-deed. Held, 
that the bank had no constructive notice of the first mortgage, and was a mort- 
gagee for value without notice of the first mortgage. — Waldy v. Gray, L. R. 20 
Eq. 238. 

NEGLIGENCE. 


1. The defendant railway was obliged by statute to carry all carriages, &e., 
upon its lines, upon payment of certain tolls ; and, in fact, received between 
twenty thousand and thirty thousand foreign trucks weekly. One G. hired trucks 
from a wagon company, which was to keep the trucks in repair. One of these 
trucks arrived at Peterborough on the defendant's line, and was there examined 
by a person in the defendant's employ, and found to have a spring broken, and 
a part of the wood-work cracked. The wagon company put in a new spring 
without unloading the truck, but did not repair the crack in the wood. The 
truck was then carried forward, and broke down, owing to an old crack in the 
axle which had not been discovered, and the plaintiff was injured. The jury 
found that the defect in the axle would have been discoverable upon fit and careful 
examination ; that it was not the duty of the defendant to examine the axle by 
scraping off the dirt, and so minutely examining it that the crack would have been 
seen; and that it was the defendant’s duty to require from the wagon company 
some distinct assurance that the truck had been thoroughly examined and repaired. 
Verdict for defendant, with leave to the plaintiff to move for a verdict for the 
plaintiff for an agreed sum. Held, that the plaintiff was entitled to a verdict. — 
Richardson v. Great Eastern Railway Co., L. R. 10 C. P. 486. 

2. The plaintiff, who had sent a heifer by the defendants’ railway to the P. 
station, assisted, with the assent of the station-master, in shunting the car in 
which was the heifer on to a siding, and while so doing was injured by the 
defendants’ negligence. Held, that, as the plaintiff was on the siding with the 
consent of the station-master, that is, of the defendants, the defendants were 
liable. — Wright v. London & North-Western Railway Co., L. R. 10 Q. B. 301, 

See Act or Gop; DamaGes, 2; Ramtway, 2; Trespass. 


Notice. — See MortGaGe. 
Nuisance. —See DamaGzs, 2. 


PARTNERSHIP. 


The plaintiff and defendant agreed that an underwriting account should be 
carried on under the following conditions: That it should be carried on in the 
name of the defendant only ; that policies, losses, and averages should be settled 
by the defendant, or by the plaintiff as his agent; that the plaintiff should apply 
the whole or such part of his time to the business as should be required for con- 
ducting the same; that proper accounts of the business should be kept by the 
plaintiff, he obtaining such assistance from time to time as he should find neces- 
sary; that the plaintiff should be paid a salary of £150 yearly, by half-yearly 
payments; that the profits, after deducting all expenses, should be divided 
between the defendant and plaintiff, the fofmer receiving four-fifths, and the latter 
one-fifth ; but, if in any year the business should be carried on at a loss, such loss 
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should be borne by the defendant only ; and that if, after any year’s division of 
profits, any unexpected claim should be made against the said parties, they 
should advance and pay their respective proportions thereof ; nevertheless, so 
that the plaintiff should not be called upon to pay any greater sum in respect of 
the business of any year than the sum he should have received as his share of the 
profits for such year. eld, that under the agreement the plaintiff was not 
partner. — Ross v. Parkyns, LL. R. 20 Eq. 331. 
Payment. —See Lien. 


Perretuiry. — See Annuity, 1. 


PRINCIPAL AND AGENT. 

The defendant was chairman of a meeting at which there was a disturbance, 
during which the defendant said, ‘I shall be obliged to bring those men to the 
front who are making the disturbance. Bring those men to the front.” The 
plaintiff, who was making no disturbance, was seized by a man with a white 
ribbon in his coat, and two policemen, and dragged over some benches to the 
front part of the gallery, and injured. /e/d, that there was no relation of master 
and servant, or principal and agent, between the defendant and the officers, and 
that the words spoken by the defendant did not authorize the officers to assault 
the plaintiff; and that the defendant was therefore not liable. — Lucas v. Mason, 
L. R. 10 Ex. 251. 

See MorrGaGe; PartTNEersHIP; TRESPASS. 


Rariway. 

1. A railway rated as land within a statute laying a tax.— The Queen v. 
Midland Railway Co., L. R. 10 Q. B. 389. 

2. The plaintiff was in charge of certain sheep to be sent from A. toC. A ticket 
was issued to the plaintiff by the North British line containing the following terms : 
“If it is desired that any person accompanying the live stock shall be allowed 
to travel in the same train as the stock without paying a fare, he must travel at 
his own risk, and must either sign this in token that he agrees to travel at his 
own risk, or must pay fare: ‘I agree to travel at my own risk without paying any 
fare, and accept a free pass, subject to the following conditions,—that the holder 
exonerates the company from all responsibility for injury to himself, however 
occasioned, on the journey for which it is issued.’ The plaintiff did not sign the 
ticket, and was not asked to do so. The North British line goes no farther than 
B.; but from B. the cattle-trucks, in which was the plaintiff, were attached to a 
train of the defendants, and sent along their line to C., under traffic arrangements 
with the North British line. After leaving B., the plaintiff was injured by the 
defendants’ negligence. Held, that the plaintiff was in the same position as if he 
had signed said ticket, and that the terms of said ticket extended to all risks, 
connected with the journey from A. to C., which the plaintiff might meet with 
asa passenger; and that the North British Railway was authorized to contract 
with the defendants to carry the plaintiff from B. to C., and that the defendants 
were therefore not liable. — Hall v. North-Eastern Railway Co., L. R. 10 Q. B. 
437. 

See NEGLIGENCE. 

Repemption. — See ADEMPTION; ANNUITY. 
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Rent. 


When a landlord distrains for rent, he cannot bring an action for rent so long 
as he holds the distress, although the distress is insufficient to satisfy the rent. — 
Lehain vy. Philpott, L. R. 10 Ex. 242. 


Rescission or Contract. — See 


Resuttine Trust. 


' A woman transferred stock she had received from her deceased husband 
into the joint names of herself, her daughter, and her daughter’s husband. She 
received the dividends on the stock until her death, which took place after her 
daughter's death. Held, that there was no resulting trust, and that the husband 
was therefore entitled to the stock. — Batstone y. Salter, L. R. 10 Ch, 431, 8. 
L. R. 19 Eq. 250. 

SaLe. 

On Dee. 1, S. committed an act of bankruptcy; and on Dee. 3 a petition for 
adjudication was filed and served. On Dee. 5, S. purchased wool at auction, 
and was allowed to take the wool without paying for it, as the seller supposed 
S. to be solvent. Dec. 14, S. was adjudicated bankrupt ; and, on Dec. 21, the 
seller, who had first heard of the bankruptcy proceedings on Dec. 19, gave 
notice that he rescinded the contract on the ground of fraud, and demanded to 
have the wool returned. Held, that, as it did not appear that S. purchased the 
wool without any intention of paying for it, the trustee was entitled to the wool. — 
Ex parte Whittaker ; In re Shackleton, L. R. 10 Ch. 446. 


See or LapinG; Conrracr ; VENDOR AND PurRCHASER, 1. 


SET-OFF. 

A debt due to an administrator in his own right may be set off against a 
sum due from the administrator in respect of the next of kin’s share of the intes- 
tate’s estate. — Taylor v. Taylor, L. R. 20 Eq. 155. 

Suir. — See Britt or Lavina; Cuarter-Party. 
Souiciror.— See Escrow ; MortGace. 


Speciric PERFORMANCE. 

In a suit for specific performance of a contract to purchase a colliery, it 
appeared that the income of the colliery was not so large as it was stated to be. 
Upon the circumstances of the case, it was decreed that the purchase-money be 
reduced by sum bearing the same proportion to the difference between the actual 
and the stated income as the contract price bore to the stated income. — Powell 
y. Elliot, L. R. 10 Ch, 425. 

See VoLtuntrary SerrLeMENT. 

Statute. — See Cueck ; INrancy; Lorp’s Day. 
Srock. —See Resuttine Trust. 
Sunpay. — See Lorp’s Day. 
Tax. — See Rartway, 1. 

Tort. — See Trust. 
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TREsPass. 


The defendant was seated on the box of his carriage, by the side of his 
groom, who was driving. The horses became frightened and ran, and the groom 
begged the defendant to leave their management to him; and the defendant, 
accordingly, did not interfere. The horses came to a corner, and the groom 
endeavored to help them in turning ; but they fell, and struck the plaintiff, who 
was on the pavement on the farther side of the street into which the horses were 
turning. The jury found that none of the parties were guilty of negligence. Held, 
that the groom, by turning the horses in the direction of the plaintiff, was not 
guilty of a trespass, inasmuch as he did not drive the horses against the plaintiff, 
but the horses struck the plaintiff in spite of the groom. — Holmes v. Mather, 
L. R. 10 Ex. 261. 

See PrincipaL aND AGENT. 


Trust. 

Bequest of an annuity of £100 charged on real estate to S., a married woman 
with separate property, in trust to pay and apply the annuity in her discretion for 
the benefit of J. during his life, and for his advancement, maintenance, or support, 
or otherwise for his benefit, and without being responsible or answerable for any 
of the moneys so laid out, or the exercise of the discretion so vested in the trustee 
as to the mode and extent of expending and laying out the same. //eld, that 5. 
was not entitled to any part of the £100 for her own use; but that there could be 
no decree against her sgparate property for a tort committed by her in the misap- 
plication of the trust fund. — Wainford v. Heyl, L. R. 20 Eq. 321. 

See Resuttine Trust. 


Vires. — See CoMPANY. 


VENDOR AND PURCHASER. 


1. A testator devised all his real and personal estate to trustees upon trust 
out of the proceeds of the personal estate, or if and so far as the same should be 
insufficient, out of the proceeds of his real estate, to pay his debts; and as toa 
property called Essex Lodge, to permit his widow to occupy the same during 
widowhood, and, after her second marriage or death, to sell the same. The debts 
were all paid from the personal estate. With the consent of the widow, the lodge 
was subsequently ordered to be sold, and a contract entered into accordingly. 
The purchaser objected to the title. Held, that the trustees could not pass a valid 
title. — Carlyon v. Truscott, L. R. 20 Eq. 348. 

2. An agreement was made for the sale of certain real estate, and the purchaser 
made a deposit. There was no agreement as to the forfeiture of the deposit in 
case of the contract failing through the purchaser's default. The purchaser 
became bankrupt, and the trustee in bankruptcy disclaimed the contract, and 
demanded the repayment of said deposit. Held, that the vendor was entitled to 
the deposit. — Ex parte Barrell ; In re Parnell, L. R. 10 Ch. 512. 

3. Land was bid off at auction to the defendant, who paid a deposit. One of 
the conditions of sale was, that, should the purchaser fail to comply with certain 
other conditions, his deposit-money should be forfeited to the vendor, who should 
be at liberty to resell; and if the price which should be obtained by the second 
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sale should not be sufficient to cover the amount bid at the first sale, and all the 
expenses incidental to the first sale, the deficiency should be paid by the purchaser 
at the first sale. ‘The defendant insisted on being present at the execution of the 
deed of conveyance by the vendor, whose mind had at one time been affected, 
This was refused, and the defendant declined to complete the purchase. The jury 
found that it was not reasonable to insist on the presence of the vendor at the 
completion of the purchase. There was no resale. Held, that the purchaser had 
no absolute right to insist upon the presence of the vendor at the completion of 
the purchase; but that whether it was a reasonable requirement or not, was a 
question for the jury in each case; and that the vendor was entitled to recover 
the auctioneer’s and solicitor’s charges for the abortive sale, and to retain the 
deposit-money. — Essex vy. Daniell, L. R. 10 C. P. 538. 
See Grant, 2; VoLtuntrary SetrLeMent. 


Vis Masor. —See Act or Gop. 


Voruntary SETTLEMENT. 

W. executed by indenture a voluntary conveyance of land ; and the grantee 
covenanted that he would cause to be built upon the land such a dwelling-house 
as he should think fit. Subsequently W. contracted to sell the land to the plain- 
tiff, who brought a bill for specific performance. Held, that, as the indenture con- 
tained no power of re-entry or penalty enforcing the covenant of the grantee, there 
was nothing binding in his contract, and the indenture was therefore a mere vol- 
untary settlement; and that the plaintiff was entitled to a decree for specific 
performance. — Rosher y. Williams, L. R. 20 Eq. 210. 


Warrant. — See Lien. 
Water. —See Acr or Gop. 
Way. — See Grant, 2. 
WuarrinGer’s Cerriricate. —See Lien. 


WILL. 


1. A testator bequeathed certain leasehold houses in trust for his children. 
After his death, it was found that the description of one of the houses on the second 
page of the will was struck through with a pen, the testator’s name being written 
above the alteration. On the last page of the will a clause was interlined, giving 
said house to the testator’s wife. After the signatures of the testator and the wit 
nesses was a memorandum, stating, ‘‘ In No. 2 page, No. 1, W. Terrace [the 
above house] is struck out for the benefit of my dear wife.” This memorandum 
was signed by the testator, and duly witnessed. Held, that the memorandum 
sufficiently referred to the interlineation on the last page of the will, and probate 
was granted to the will with the obliteration and interlineation. — Jn the Goods 
of Treeby, L. R. 3 P. & D. 242. 

2. A testatrix requested two witnesses to sign a paper for her, but did not 
say that the paper was her will, or that she had signed it ; and the witnesses did 
not see her signature on the paper. There was not a complete attestation-clause, 
but only the words, ‘* witness my hand this 28 May, 1873.” Probate was refused 
on the ground of insufficient attestation. — Fischer v. Popham, L. R. 3 P. & D. 
246. 
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3. Two wills were prepared for two sisters.. By mistake, the deceased signed 
the will prepared for her sister. The wills were nearly, but not quite, identical. 
Probate refused. — Jn the Goods of Hunt, L. R. 3 P. & D. 250. 

See ADeMprion ; ANNUITY ; Convition; Devise ; Legacy; VENDOR aND 
Purcuaser, 1. 


Worps. 

** Die leaving issue.” — See Devisr, 2. 
** Die without issue.” — See Devise, 2. 
Land.” —See Ratrway, 1. 

« Leaving no issue.” — See Devise, 8. 


Lying-Days.” — See Cuarrer-Party, 2. 
“ Place used for public entertainment or amusement.” — See Lorp’s Day. 
Their death.” —See Lecacy. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 10 Bush (Kentucky); 51 Georgia; 25 
Grattan (Virginia) ; 10 C. E. Green (New Jersey Equity) ; 65, 66, and 67 Illi- 
nois; 48 Indiana; 38 Towa; 26 Louisiana Annual; 63 Maine; 29 Michigan; 
20 Minnesota; 59 Missouri; 58 New York; 72 North Carolina; 76 Pennsylvania 
State; 4 South Carolina; 6 West Virginia; and 35 Wisconsin; also from 21 
Wallace (Supreme Court of the United States).] 


ABATEMENT. —See Dupiiciry; Surviva. 
Acceptance. —See Banxkrurrcy, 3. 


Accessory. 

When a statute defined felony as an offence punishable with imprisonment in 
the State Prison, eld, that any such offence, though not a felony at common law, 
might have accessories before the fact. (Coin, J., dissenting.) — Nichols v. The 
State, 35 Wis. 308. 

ACKNOWLEDGMENT. — See ForGery. 

Action. — See Carrier, 1; Corporation, 1; Divipenp; Huspanp W1rE; 
NerGLIGENCE; Parties, 2; Raitroap, 1; SLanper; SuNnvay, 2; Vorer. 
ADMINISTRATION. — See Execuror. 

ApMIRALTY. — See Devise, 2; Lien. 

Apmission. —See Evipencr, 2. 


ApversE Possession. 

J. S. was disseised in 1825, and died in 1853. In 1852, a statute abolished 
the right of dower, and gave a widow a fee in one-third of her husband's lands. 
Held, that the widow of J. S. was not entitled to recover her dower, which was 
abolished by statute; nor an estate in fee, which was barred by adverse possession 
of twenty years before the statute took effect. — Bowen v. Preston, 48 Ind, 367. 


AGENT. 

1. A depositor in a bank gave to his clerk a power of attorney to draw checks 
for fifteen days, and deposited the power with the bank. After the fifteen days, 
the clerk continued to draw checks without the principal’s knowledge, and con- 
verted the proceeds to his own use. ‘The bank-book was several times written 
up, and the paid checks returned, before the depositor found out the facts; it 
being the clerk’s duty to see that the bank account was correct. On learning the 
facts, he sued the bank for the amount wrongfully drawn by the clerk. Held, that 
he was not chargeable with negligence, that the bank was, and that he was entitled 
to recover. — Manufacturers’ National Bank v. Barnes, 65 Ul. 6%. 

2. The maker of a note payable at a bank, and secured by mortgage, deposited 
money in the bank in his own name, instructing the bank-oflicers to pay the note 
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with it. The holder of the note presented it at the bank for payment, which was 
refused because the note was nit indorsed by the payee. //eld, that such refusal 
must be considered as made by the maker through his agent; that it was unjustifi- 
able; and that the holder of the note might foreclose the mortgage, which he also 
held. — Pease v. Warren, 29 Mich. 9. ; 

See Cueck; Conxreperare Monty; Master anp Servant; RaiLroap, 2. 

ALIEN. — See Removat or Suits, 2. 
ALTERATION, — See WILL. 
ANIMAL. — See Doc. 
AppeaL. — See Bankruprcy, 1; Escape; Survival. 
Arson. — See ATTEMPT. 


ASSAULT. 

Tn an action for assault and battery, the jury found specially that the defendant 
struck the plaintiff, but ‘‘ without malice, and under circumstances which would 
have led a reasonable man to believe that it was necessary to his proper self- 
defence.” Held, that the defendant was entitled to judgment. — Paxton v. Boyer, 
67 Ill. 152. 

See SCHOOL, 

Assumpsit. — See Corporation, 1. 
ATTACHMENT. — See Diviwenp. 


ATTEMPT. 

A statute provided for punishment of any person who should set fire to any 
building of certain kinds, or to any other material, with intent to cause any such 
building to be burnt, or should by any other means attempt to cause any building 
to be burnt. The prisoner solicited another person to burn a building of the kind 
described in the statute, and gave him matches and oil for the purpose. Held, 
that he was not indictable under the statute. (Coo.ry, J., dissenting.) — MJec- 
Dade v. The People, 29 Mich. 50. 


Arrorney. —See Executor, 2; Huspanp anp Wire, 2; ILteGat Contract, 4. 


Bain. 

1. A man charged witha crime, and at large on bail, was taken under a bench- 
warrant, and brought into court for trial; after which he escaped. Held, that his 
bail were discharged. — Smith v. Kitchens, 51 Ga. 158. ; 

2. A man who had committed a homicide surrendered himself, and, being con- 
fined in a jail which was afterwards broken open, did not escape when the other 
prisoners there confined did escape. He was afterwards twice tried for murder, 
and the jury both times disagreed. Held, that he ought to be let to bail. — Fx 
parte Alexander, 59 Mo. 598. 


Bank. —See AGent, 1,2; Cueck; Divinenp; INporser; Surety, 1. 


Bankruptcy. 


1. Judgment wes recovered against a defendant, who appealed. Pending the 
appeal he became bankrupt, and the judgment was afterwards aflirmed with costs. 
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Held, that he might appeal in his own name from the judgment of affirmance to the 
court of final appeal. — Sanford v. Sanford, 58 N. Y. 67. 

2. A debtor gave to his creditor, for full consideration, a warrant of attorney 
to confess judgment. The creditor had at the time no reason to believe the debtor 
insolvent ; but, some mouths after, he became so, and the creditor entered up judg- 
ment on the warrant, and levied his execution on the goods of the debtor, who 
shortly after was adjudged bankrupt. eld, that there was no fraudulent prefer 
ence, and that the creditor's levy was good against the assignee. (CLiFrorp, 
Mitter, and Hunt, JJ., dissenting.) — Clark y. Iselin, 21 Wall. 360; Watson 
v. Taylor, ib. 378; Ace. Sleek v. Turner, 76 Penn. St. 142. 

3. A., owing money to B., accepted drafts for the amount, drawn on him by 
B., knowing that B. was insolvent, and that he made the dratts with intent to pre- 
fer the payees of the drafts to his other creditors. Held, that the transaction was 
a fraud on the Bankrupt Act, and that A. was liable to b.’s assignee for the 
amount of the drafts. — Fox v. Gardner, 21 Wall. 475. 

See Corporation, 4; Fravup. 


Batrery. — See AssauLt; ScHooL. 
BrerrerMENtT. — See CEMETERY. 
Bit or Exceptions. — See Evipence, 1. 


Bitts anp Nores. 


1. A man signed a promissory note, being induced by fraudulent representa- 
tions of the payee’s agent to believe that he was signing a different paper; but, 


though able to read without difficulty, he did not read the note. Held, that he 
was chargeable with negligence, and liable on the note to a bona fide holder. — 
Nebeker v. Cutsinger, 48 Ind. 436. 

2. Treasury notes of the United States, payable to bearer, or convertible by 
him into government bonds, at his option, at a definite future time, are negotiable 
paper; and therefore one who buys them bona Jide for value, in the regular course 
of business, after maturity, takes no title as against the equitable owner. — Ver- 
milye v. Adams Express Co., 21 Wall. 138. 

See Acent, 2; Banxrurtcy, 3; ConsrperaTion; anp Wire, 3; 
InporsEeR; PayMEeNT; Sunpay, 3; Surery, 2. 


Bona Purcuaser. —See Bitts anp 1, 2. 
Bonp.— See Repievin; Surety, 3. 
Bounpary. — See WaTERCOURSE. 

Bounty. — See Parent, 1. 


Breacu or Promise OF MARRIAGE, 


1. In an action for breach of promise of marriage, evidence of seduction is 
not admissible to enhance the damages, at least when no such matter of aggra- 
vation is laid in the declaration. — Cates v. McKinney, 48 Ind. 562. 

2. An action for breach of promise of marriage does not survive against the 
executor of the promisor by force of statutes allowing actions ‘* upon contracts,” 
and * for wrongs to property rights or interests,” to be prosecuted by and against 
the executors of the original parties. (Rapatxo, J., dissenting.) — Wade v. 
Kalbjfleisch, 58 282. 


SELECTED DIGEST OF STATE REPORTS. 305 


Brinenry. 

An offer, though unaccepted, made by a public officer to receive a bribe, is a 
misdemeanor indictable at common law. (Scorr, J., dissenting.) — Walsh v. The 
People, Go Ill. 58. 

BurDEN oF Proor. — See Evivence, 3 ; INsaniTy. 


1. A. and B. hired and occupied a room together. each having a key. B. 
and C. conspired to steal A.’s goods from the room in his absence. B. unlocked 
the door; he and C. both went in and stole the goods, J/eld, not burglary cither 
in B. or C. — Clarke's Case, 25 Gratt. 908. 

2. A storehouse, in which a clerk of the owner regularly slept to take care 
ofthe premises, held (by a majority of the court), to be the dwelling-house of 
the owner, in which burglary might be committed. — State v. Outlaw, 72 N.C. 
598. 

By-Law. 

1, A city was empowered by its charter to make by-laws, and punish their 
infraction by fine or imprisonment. J/eld, that imprisonment could not be 
inflicted for non-payment of a fine imposed by a by-law. — Brieswick v. Brunswick, 
51 Ga. 6389. 

2. A city ordinance requiring a railroad company to keep a flagman by day 
and a lantern by night at a street-crossing, when there was but a single track, 
held, unreasonable and void. — Toledo, Wabash, & Western Ry. Co. v. Jack- 
sonville, 67 Il. 37. Otherwise of an ordinance forbidding the running of trains 


through the town at a greater speed than six miles an hour. — Chicago, Burl. & 
Quincy R.R. Co. v Haggerty, ib. 113. 
See Sunpay, 1. 


CARRIER. 

1. A. contracted with the owner of goods to carry them, but B., knowing this, 
obtained the goods for carriage from the person having them in charge by falsely 
representing that he had authority to receive and carry them. J/eld, that B. was 
liable to A. for the freight. — Barnett v. Central Line of Boats, 51 Ga, 439. 

2. A statute forbidding railroads to make any discrimination whatever in 
charges for carrying freight equal distances, held, to violate the State Constitu- 
tion which provided for the passage of laws to prevent unjust discriminations. — 
Chicago & Alton R.R. Co. v. The People, 67 Ul. 11. 

3. A carrier gave a receipt for goods containing a clause exempting him from 
liability for any loss or damage whatever unless claim should be made therefor 
within ninety days from the delivery to him. J7eld, that an action against the 
carrier for non-delivery of the goods was not barred by the lapse of ninety 
days. — Porter v. Southern Express Co., 4 So. Car. 135. 

See NEGLIGENCE; PassenGer; Raitroap; Sunpay, 2; UsaGr. 

— See Contract. 


CEMETERY. 


When the disturbance of cemeteries was a penal offence by statute, held, that 
the court would not decree the sale of a cemetery to satisfy a lien on it for muni- 
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cipal improvements in a street on which it abutted. — Louisville v. Nevin, 10 
Bush, 549. 


Certificate. — See Manpamus, 1. 


CHALLENGE, 


Ona challenge to the polls of grand jurors, the prisoner cannot examine the 
jurors themselves on the voir dive, but must support his objection by evidence 
aliunde. — Brown vy. The Commonwealth, 76 Penn. St. 319. 


Cuanitry. —See ConstperaTion. 
Cuarrer. — See Constirutionat Law, 1. 


CHeEcK. 

A check payable to order of B. was indorsed “B., per A.” The bank. 
officers refused payment of the check when presented by A., who was the agent 
and collector of B., on the ground that they did not know him, Whereupon he 
procured C. to indorse the check only for the purpose of identifying him. The 
bank then paid the check. A. absconded with the money, and the bank was 
compelled to pay it over again to B. Held, that C. was not liable to the bank 
on his indorsement. — Commercial Press v. Crescent City Bank, 26 La. Aun. 744. 

See AGent, 1. 


Common Carrier. — See CARRIER. 


ConpDlITION. 


A testator gave to his wife, dum sola, the rents and profits of his lands, and 
to other persons ‘* the net proceeds” of the same when they should be sold by his 
executors, which he directed should not be done for twenty-one years, or so long 
as his widow should be living and unmarried, upon the express condition 
that the devisees shoul not alienate any part of the land or the proceeds thereof 
before the same should be actually paid to them by the executors. eld, that 
the devisees took a fee-simple in remainder; that they might elect to take either 
the land or the proceeds; that the condition was void as an illegal restraint on 
alienation; and therefore that the devisees might sell the lands during the life of 
the widow, subject to her life-estate. — Mandlebaum v. McDonnell, 29 Mich. 78. 


ConrepEraTE Money. 
Plaintiff having recovered a judgment in Virginia against defendant, authorized 
J. S., in December, 1861, to receive the debt, and remit the costs. In Feb-’ 
ruary, 1863, J. S. received the debt in Confederate money. Held, that he 


exceeded his authority, and that the judgment was unsatisfied. — Ewart v. 
Saunders, 25 Gratt. 203. 


CONFESSION. 

On a trial for the murder of G., a witness testified that he, with other armed 
men, went to arrest the prisoner, and, on finding him, asked him, “ What made 
you kill G. ?” that the prisoner said, ** Is he dead?” and that the witness replied, 
** You ought to know he’s dead, when you killed him.” //e/d, that evidence of 


a confession thereupon made by the prisoner was not admissible. — State v. Dildy, 
72 N. C, 325. 
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Conxression OF JUDGMENT. — See Bankruptcy, 2. 
Conruicr or Laws. — See Corporation, 2. 


CONSIDERATION. 

Trustees of a charity were empowered to receive gifts, and required to apply 
them to the uses of the charity. //eld, that this obligation was a sufficient considera- 
tion for a promissory note made, without other consideration, to them as trustees. — 
Trus‘ees Kentucky Fem. Orph. School v. Fleming, 10 Bush, 234. 


ConsTITUTIONAL Law. 


1. A State Constitution provided that the legislature might alter or repeal 
charters of corporations. The legislature having chartered a railway company, 
with power to fix tolls, afterwards by statute fixed a mazimum of tolls. Held, 
constitutional. — Attorney-General v. Chicago & N. W. Ry. Co., 35 Wis. 425. 

2. Women are not entitled to vote by virtue of the Fourteenth Amendment to 
the Constitution of the United States. — Minor v. Happersett, 21 Wail. 162; 
affirming s.c. 53 Mo. 58. 

See ConstiruTionaL Law, Srate, 1; Usury. 


Constitutional Law, Stave. 

1. By the Constitution of Indiana, ‘* the General Assembly shall not grant toany 
citizen, or class of citizens, privileges or immunities, which, upon the same terms, 
shall not equally belong to all citizens; and it is made the duty of the Assembly 
to * provide by law for a general and uniform system of common schools .. . 
equally open to all.” Held, that a statute establishing separate schools for 
colored children was not repugnant to the Constitution of the State, or of the 
United States. — Cory v. Carter, 48 Ind. 327. 

2. By the Constitution of Kentucky, any person who gives or accepts a 
challenge to fight a duel ** shall be deprived of the right to hold office.” Held, 
that such a person was not ipso frelo disqualified, but might take and hold office 
unless and until he had been convicted in a court of law of the offence specitied. — 
Commonwealth v. Jones, 10 Bush, 725. 

3. A statute required voters to take an oath, before voting, that they had not 
been guilty of an offence which was punishable by forfeiture of civil rights. 
Held, that the statute was unconstitutional ; that therefore to take the oath falsely 
was not perjury, and that untruly to charge another with such false swearing 
was not slander. — Burkett v. McCarty, 10 Bush, 758. 

4, A State Constitution gave to the courts power to issue writs of prohibition. 
It had been the usual practice to issue such writs to stay the collection of taxes 
illegally assessed. //eld, that a statute providing that the collection of taxes 
should not be stayed by any writ was constitutional. (Moses, C. J., dissenting. ) 
State v. County Treasurer, 4 So. Car. 520. 

See Carrier, 2; Eminent Domain; Evipence, 1; INpictMENT, 2; Mu- 
NICIPAL CorPORATION, 1; Parpon; Sunpay, 1. 


CONTINGENT ReMaINDER. — See Devise, 5. 


Contract. 
A bank guaranteed the drafts of J. S. * on suipments of cattle” to a certain 
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amount. J/eld, that hogs were cattle within the meaning of the guaranty, — 

Decatur Bank vy. St. Louis Bank, 21 Wall. 294. 

See Breacn or Promise, 2; Carrier, 3; Consrperation; DamaGes, 1; 
Exemption; Fravps, Srarure or ; Contracr; Ixsurance; Law 
or Nations; Payment; Presumprion; REPLeVIN ; Surety; WaGer. 


CorporaTION. 

1. A man paid money and rendered services for the benefit of a proposed 
railroad which was afterwards organized as a corporation. J/cld, that he could 
recover no compensation from the corporation, at least without proof of an 
express promise to pay. — Rockford, Rock Island, & St. Louis R.R. Co. v. Sage, 
65 Ill. 328. 

2. A corporation was chartered in Connecticut for the purpose of buying and 
selling land. J/eld, that it eould not take or convey any title to land in Illinois, 
(Scorr and Suetpon, JJ., dissenting.) — Carroll v. East St. Louis, 67 I. 568. 

3. The charter of a corporation provided that its stock should be divided into 
shares of $100, and that $5 on each share should be paid at the time of deposit- 
ing. A subscription was made, and nothing paid on it. /Zedd, that it was not 
void, and that the corporation might recover it of tle subscriber. — Minneapolis 
& St. Louis Ry. Co. v. Bassett, 20 Minn. 535. 

4, The property ofa railroad company, an involuntary bankrupt, was put 
into the hands of a receiver. J/eld, that the company was not liable for the negli- 
gence of persons managing the road under the receiver’s directions. — Metz v. Buf- 
falo, Corry, & Pittsburg R.R. Co., 58 N. Y. 61. 

5. An order appointing a receiver of a railroad company, directed him, among 
other things, to pay debts owing to the ‘* laborers and employés” of the com- 
pany ‘* for labor and services actually done in connection with that company’s 
railways.” JJeld, that the receiver should pay for professional services of counsel 
rendered to the company before the appointment of the receiver. (Grover, 
Anprews, and Jomnson, JJ., dissenting.) — Gurney v. Allantic & Great Western 
Ry. Co., 58 N. Y. 358. 

See ConstituTionaL Law, 1; Municrpat Corporation. 


Costs. — See Executor, 1. 
County. —See Jupicia, Notice; Parties, 2. 


CovENANT. 


In a deed of conveyance, the grantors covenanted for their heirs, &c. (not say- 
ing for themselves), that they were lawfully seised, that the land was free of in- 
cumbrances, and that they would warrant it. //cld, that the covenant against 
incumbrances being broken, if at all, as soon as made, the grantors must be taken 
to have intended to bind themselves, as well as their heirs, &c., by that covenant. 
Quere as to the covenant of warranty. — Smith v. Lloyd, 29 Mich. 382. 

Sce Homestrap. 


CriminaL Law. — See Accessory; Attempt ; Bart; Bripery; ; 
CHALLENGE ; CONFESSION ; ConstiTUTIONAL Law, Srate, 2, 3; DupLicity; 
Error, 1; Escape; Evipence, 4; ForGery; Inpictmentr ; Insanity; 
Mauicious Miscuier ; Parpon; Variance. 
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Crops.— See Emp_eMents. 
Custom. — Sce Insurance (Lire); UsaGe. 
Dam. —Sce Tortreasors. 


DAMAGEs. 


1. In an action for breach of contract to return borrowed bank stock on de- 
mand, the measure of damages is the market value of the stock on the day of 
demand, with interest. — McKenney v. Haines, 65 Me. 74. 

2. A statute altered the measure of damages in actions thereafter brought for 
certain trespasses, so that the plaintiffs in such actions might recover more than 
they could have recovered under the rule of damages before then laid down by 
the courts. In ay aciion brought before the statute, and tried after it was passed, 
held, that the plaintiff might recover damages according to the statute. — Webster 
vy. Moe, 35 Wis. 78. 

See Breacu or Promisg, 1; Evipence, 5. 


Date. —See Presumprion. 
Deatn. — See Removat or Suits, 1; Survivan 
Deep. — See Covenant ; Homesreap; Venxpor anp Purcuaser, 2; WaTER- 
COURSE. 
Detivery. — See Sarr. 
Demanp. — See Inporser. 
Devastavit. —See Fravup. 


LeGacy. 


1. Testator bequeathed a sum of money to his daughter, to be held by the 
executors in trust for her, the interest to be paid annually to her, and the principal 
after her death to her children if she should have any. She died without issue. 
Held, that she might dispose of the principal by will. — Gulick v. Gulick, 10 
C. E. Green, 324. 

2. Prize-money for prizes not condemned till after the captor’s death passes 
under a residuary bequest by the captor of ** all the residue of funds now held by 
me, and all property to which I may become entitled.” — Ju re Swartwout, 10 
C. E. Green, 369. 

3. Devise of a house-lot, and two acres adjoining it. The testator owned a 
lot of seven acres adjoining the house-lot. Jeli, that the devisee or his grantee 
might select the two acres anywhere out of the seven. — Lore vy. Stiles, 10 C. E. 
Green, 381. 

4. Testator gave the residue of his property to his ‘* legal heirs.” Z7eld, that 
his widow took nothing under this clause. — Lord v. Bourne, 63 Me. 368. 

5. A testator by will, expressing his intention to divide his property among 
his children, gave land to his son J. for life ; but if he should leave * no legitimate 
heirs, then the property to revert back” to testator’s son D, No other provision 
was made for D., while all the other children were provided for; but D. was re- 
quired to pay to a grandson of the testator a certain sum ‘* when he enjoys my 
homestead as above specified.” J. had long been married, and had no children, 


310 SELECTED DIGEST OF STATE REPORTS. 


Held, that he took only alife-estate, with remainder to D., contingent on J.’s death 
without issue then living. — Lytle v. Beveridge, 58 N. Y. 593. 

6. Testator gave to his wife certain property and also an annuity during her 
life, “for support of herself, and board of our children during their minority ;” 
and all the residue of his estate ** to my children who shall then be living,” as ten- 
ants in common; and named guardians of the persons and estate of the children, 
Held, that the word ** then” referred to the death of the testator; and therefore 
that the heirs of such of his children as survived him, but died in the lifetime of 
his widow, were entitled to share in the residue. — Cresson’s Appeal, 76 Penn. 
St. 19. 

See Conprtion; EMBLEMENTS; Executor, 3; Power; Revocation. 


DivipEND. 


A bank brought an action on the note of a stockholder held by it, and attached 
his stock. Pending the action, the stockholder demanded payment of the dividends 
accruing on the stock, which was refused. He afterwards paid the note; the 
action against him was discontinued ; and he then sued the bank for the dividends, 
without making any new demand for them. JZe/d, that the action could not be 
maintained. — Hagar v. Union Bank, 63 Me. 509. 


Divorce. 

1, Husband and wife, living in New Jersey, obtained by collusion a divorce 
in Indiana, and the husband afterwards married another woman. J/eld, that the 
wife was bound by the Indiana decree, and could not treat it as a nullity in New 
Jersey, nor maintain a bill there for divorce and alimony. — Nichols v. Nichols, 
10 C. E. Green, 60. 

2. A husband filed a libel for divorce against his wife, and by fraudulent aver- 
ments that he had a domicile in the State, which he had not, and that he did not 
know her residence, which he did, obtained a divorce, after notice by publication 
in a newspaper; and afterwards married again, J/eld, that, on petition of the 
wife, the decree of divorce should be vacated. — Holmes vy. Holmes, 63 Me. 420. 

See Hussanp anp Wire, 2. 


Dog. 


A statute making owners of dogs liable in double damages for injuries done 
by their dogs, held, not applicable to injuries done by mad dogs. (GRAVES, 
C. J., dissenting.) — Elliott v. Herz, 29 Mich. 202. 

Dower. — See Apverse PossEssion; Wipow. 


Dvupticirty. 


A plea in abatement to an indictment set out defects of different kinds in the 
drawing of several of the grand jury. eld, bad for duplicity. — State v. Ward, 
63 Me. 225. 

Duress. — See Conression. 


Erection. — See Voter. 


EMBLEMENTS, 


Growing crops belong to the devisee of the land, as against the executor. — 
Dennett v. Hopkinson, 63 Me. 350. 
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Eminent Domain. 

The State cannot grant to a railroad company the right to use, without com- 
pensation, land belonging to a city, for its stations and tracks, (LupELING, C. J., 
dissenting.) — New Orleans, Mobile, and Chattanooga R.R. Co. v..New Orleans, 
26 La. Ann, 478. [The case between the same parties, ib. 517, in which the con- 
trary was held, seems to have been decided first. ] 


Equity. — See Insuncrion; Mistake; Power; Trape-Mark; VENDOR AND 
Purcuaser; WaIveRr. 


Equity PLeapinG. — See Parties, 1. 


Error. 


1. The court below imposed on a prisoner convicted of an offence a fine 
less than the minimum fixed by statute. Judgment reversed on error brought by 
the prisoner. — Taylor v. The State, 35 Wis. 298. 

2. On error brought by the defendant on a judgment for the plaintiff, the 
court held that the record showed no error to the prejudice of the defendant, but, 
on the contrary, showed that the plaintiff’s judgment was for a less sum than he 
was entitled to. But no error having been assigned by the plaintiff, the judg- 
ment below was aflirmed. — Tilden vy. Blair, 21 Wall. 241. 


Escape. 


A prisoner was convicted, and appealed, and afterwards escaped. Held, that 
he could not prosecute his appeal. — Wilson v. The Commonwealth, 10 Bush, 526. 


Estopre.. 

1. The State Auditor, being asked by the sureties on the official bond of a 
sheriff to state the condition of the sheriff's accounts, by mistake did so incor- 
rectly, whereby the sureties were prevented from obtaining indemnity from the 
sheriff. /eld, that the State was not estopped to recover of the sureties, in an 
action on the bond, the true amount due from the sheriff. — People v. Brown, 
67 Ill. 435. 

2. Action on an administratrix’s official bond against herself and her sureties, 
for the benefit of a creditor who had recovered judgment against her as such 
administratrix. Held, that the record of such judgment did not estop the 
defendants to show, that, before the begiuning of the action in which it was ren- 
dered, the administratrix had married, whereby (by statute) her authority was 
extinguished. — Bourne v. Tod 1, 63 Me. 427. 

8. Land of J. S. was sold on execution against him, and he afterwards 
accepted a lease of the same from the purchaser. at the sheriff's sale. Held, 
that he was not estopped to claim a homestead right in the land, but that he 
could not do so until he had surrendered possession to his lessor. — Abbott v. 
Cromartie, 72 N. C. 292. 

See Surery, 1. 


EvIpENCcE. 


1. At a criminal trial, the statement in a bill of exceptions of the evidence 
given at a former trial of the same case by a witness, since deceased, is not 
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admissible in evidence, the prisoner having a constitutional right to meet the 
witnesses face to face. — Kenn v. The Commonwealth, 10 Bush, 190. 

2. Action by administrator de bonis non of A. to recover the price of goods 
sold by A. todefendant. Plea, payment to B., former administrator of A. Held, 
that evidence of the admissions of B. was competent in support of the plea, — 
Eckert vy. Triplett, 48 Ind. 174. 

8. Action for slander by words imputing that plaintiff had committed perjury. 
Plea, that the words were true. Held, that defendant was bound to prove his 
plea beyond a reasonable doubt. — Ellis v. Lindley, 38 lowa, 461. 

4. On a trial for the murder of G., a witness testified to the finding of a body, 
A photograph of G. was shown to the witness, and he was asked whether that 
resembled the body found. eld, that the question was admissible. — Udderzook 
v. The Commonwealth, 76 Penn. St. 340. 

5. In an action for libel, by words imputing a crime, held, that the defendant 
might testify to the absence of malicious’ intent in the publication, in order to 
mitigate exemplary damages; but could not testify that he did not intend to 
impute any crime. — Wilson v. Noonan, 35 Wis. 321. 

See Breacu or Promise, 1; CuaLLENGE; Conression; Insanity; JupI- 
Notice; Orricer; Variance. 


Exceptions, Britt or. — See Evipence, 1. 
Execution. — See Registry, 1. 


Executor aNp ADMINISTRATOR. 


1. After a grant of administration, a will of the deceased was offered for 
probate, and admitted, though contested by the administrator. eld, that the 
administrator was not entitled to be paid out of the estate his expenses incurred 
in contesting the will. — Meek vy. Allison, 67 Il. 46. 

2. An attorney employed by an executor to settle the estate has no claim on 
the estate for his services, nor any right which can be enforced by suit on the 
executor’s official bond, but only against the executor personally. — Baker v. 
Moor, 63 Me. 445. 

3. An executor who had assets sufficient to pay the testator’s debts suffered 
land devised by the will to be taken and sold on execution issued on a judgment 
recovered against the testator in his lifetime, and bought the land himself at 
the sheriff's sale. Held, that in equity he was a trustee of the land for the 
devisee. — Lytle v. Beveridge, 58 N. Y, 593. 

See Breacu or Promise, 2; 2; EvipEnce, 2; 
Fraup; Liwrrations, Stature or; Power. 


EXEMPTION. 
An executory agreement by a debtor to waive all benefit under exemption 
laws, held, void as against public policy. — Moaley v. Ragan, 10 Bush, 156. 
See HomestEap. 
Fatse Representations. — See Carrier, 1. 
— See Accessory. 
Fine. — See By-Law, 1; Error, 1. 
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Fine Insurance. — See Insurance (Fire). 
Fixture. — See Fravups, SraTutre or, 1. 


FORECLOSURE. 


A statute providing that every action to foreclose a mortgage should be 
brought within ten years after the cause of actton accrued, held, not to limit the 
time for exercising a power of sale contained in the mortgage. —Golcher v. Brisbin, 
20 Minn. 453. 

ForGery. 

A paper purporting to be the certificate of acknowledgment of a mortgage 
bore date on Jan. 14, which was Sunday. Held, that it was not void on its 
face, and was therefore admissible in evidence on the trial of an indictment 
charging it to have been forged and altered on Jan. 13. — Van Sickle v. The 
People, 29 Mich. 61. 

See InpICTMENT, 1. 

Fravp. 

An executor improperly sold bonds made to him as executor, and which were 
assets of the estate, at a large discount. Held, that the purchaser was chargeable 
with notice of a trust, and ought to have inquired as to the lawfulness of the 
sale ; that, not having done so, he was guilty of a constructive fraud; and that a 
discharge in bankruptcy was no bar to a suit against him for such fraud. — Jones 
v. Clark, 25 Gratt. 642. 

See anp Notes, 1; Carrier, 1; Divorce, 1, 2; Parties, 2; VENDOR 
AND PurcHaser, 2. 
Fraups, STaTUTE OF. 

1. Sale of bricks in the wall of a burned building, held, within the Statute, as 
a sale of an interest in land. — Meyers v. Schemp, 67 Ill. 469. 

2. Defendant became surety on a replevin bond, and verbally promised 
plaintiff, if he also would sign as surety, to save him harmless from all damages 
arising therefrom. Held, that such promise was void by the Statute as an agree- 
ment to answer for the default of another. — Bissig v. Britton, 59 Mo. 204. 

FRAUDULENT PREFERENCE. — See Bankruptcy, 2, 3. 
Governor. —See Manpamvs, 1. 
Granp Jury. — See Dupicity. 
Guarpian. — See JuDGE. 


Herr. — See Devise, 4. 


HoMEsTEaD. 


Husband and wife conveyed land of the wife by deed with covenant of 
warranty. Held, a waiver of the homestead right. — Robbins v. Cookendorfer, 
10 Bush, 629. 

See Estopret, 3; Exemption; Insurance 1. 


Homicipe. — See Balt, 2. 


Hvuspanp anp Wire. 
1. Where by statute a wife had the sole control of her separate property and 


313 
XUM 


314 SELECTED DIGEST OF STATE REPORTS. 


her own earnings, held, that her husband was not liable for her torts. (Scort, 
Breese, and Sure.von, JJ., dissenting). — Martin v. Robson, 65 Ill. 129. 

2. A husband is liable for attorney’s fees for defending his wife against his 
libel for divorce. — Porter v. Briggs, 38 Iowa, 166. 

3. Defendant's wife, before her marriage, assigned by delivery, without 
indorsement, to plaintiff, for valuable consideration, a promissory note made by 
defendant to her order. After her marriage, she indorsed the note with her 
maiden name. Held, that plaintiff might maintain an action on it in his own 
name against defendant. — Guptill v. Horne, 63 Me. 405. 

See Apverse Possession; Divorce; Homesreap; Lysurance (Fire); 
Wivow. 

Contract. 

1. A contract by a physician to take the office of another, and practise therein 
in the name of the other, held, void as against public policy. — Jerome v. Bigelow, 
66 Ill. 452. 

2. A. contracted to convey land to B. in consideration that B. would serve 
as A.’s substitute in the Confederate army. B. served accordingly, and after- 
wards entered into possession of the land. Held, that the contract was illegal and 
void, and that A. might recover the land. — Lance v. Hunter, 72 N. C. 178. 

3. An assignment by a public officer of the future salary of his office is void 
as against public policy. — Bliss v. Lawrence, 58 N. Y. 442. 

4. A contract to prosecute a claim before Congress, as attorney for the claim- 
ant, by personal solicitation of members of Congress, held, illegal. — Trist v. 
Child, 21 Wall. 441. 

See Exemprion ; Sunpay, 2; Usury ; WaGeEr. 

ImprisonMENT. — See By-Law, 1. 
IncuMBRANCE. — See COVENANT. 


INDICTMENT. 

1. An information charged in separate counts the forgery of a bond, of a 
mortgage to secure it, and of the certificate of acknowledgment of the mortgage. 
Held, that the prosecutor was not compellable to elect on which count he would 
proceed, — Van Sickle v. The People, 29 Mich. 61. 

2. A constitutional provision requiring every indictment to conclude in a 
certain form, held, not to apply to informations. — Nichols v. The State, 35 Wis. 
308. 


INDORSER. 


The indorser of a note payable at a bank was ready to pay it, and sent several 
times on the day it fell due to know if it was presented. It was not presented 
until after business-hours, when the holder was admitted into the bank, and 
demanded payment, which was refused, on the ground that no funds were there 
to pay. Held, a sufficient demand to charge the indorser.— Salt Springs 
National Bank vy. Burton, 58 N. Y. 430. 

See Cueck; Husnanp anp Wire, 3; Sunpay, 3; Surery, 2. 


Inrant. — See Parent, 1, 2; Scnoon. 
Inrormation. — See INpicrMEnt, 1, 2. 
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INJUNCTION. 

The authorities of a town notified the owners of certain buildings that the 
buildings would be removed as an encroachment on a street. The buildings had 
been occupied as they stood, under a claim of title, for more than twenty years. 

Held, that the town should be enjoined from removing the buildings until the 
boundary of the street had been established at law. — Manchester Cotton Mills 
v. Manchester, 25 Gratt. 825. 

See Mistake; Power; Trapre-Manrk. 


INNKEEPER. 


In an action against defendants as innkeepers for the loss of money brought 
by plaintiff to their inn, held, that it was for the jury to find, as matter of fact, 
(1) whether plaintiff was a guest or a boarder; (2) whether his negligence con- 
tributed to the loss. — Jalie v. Cardinal, 35 Wis. 118. 


Insanity. 


On the trial of an indictment, the prosecution is bound to prove the prisoner's 
sanity by a preponderance of evidence, but not beyond a reasonable doubt. — 
Ortwein v. The Commonwealth, 76 Penn. St. 414. 


INSURANCE (Fire). 

1. A husband on leaving his wife made her a verbal gift of the house and lot 
which they had occupied as a homestead ;_ and the wife continued to live there, and 
made improvements on the property with money earned by herself. Held, that 
she had an insurable interest in the property. — Rockford Insurance Co. v. Nelson, 


65 Ill. 414, 

2. Plaintiffs having insured the goods of J. S. in the sum of $6,000, effected 
a reinsurance with defendants in the sum of $2,000, under a policy providing that 
the loss, if any, should be payable ‘* pro rata, at the same time and in the same 
manner as the reinsured company.” A loss happened, and plaintiffs paid J. S. 
600 in full of it. Held, that they could recover but $200 of defendants. — 
Illinois Mutual Fire Insurance Co. vy. Andes Insurance Co., 67 Ill. 362. 

3. A policy of insurance on goods of a partnership was conditioned to be 
void ‘* in case of any trans/er by sale or otherwise ” without consent of the insurers. 
One partner bought out the interest of the other in the firm. J/eld, that the pol- 
icy remained in force. — Dermani v. Home Insurance Co., 26 La. Ann. 69. 

4 Goods were insured by policy exempting the insurers from liability for the 
loss of ‘* money, bullion, jewels, plate, or watches,” unless specially named. Held, 
that silver forks and spoons were covered by the policy, though not specially named 
in it. — Hanover Fire Insurance Co. v. Mannasson, 29 Mich. 316. 

5. A barrel factory, manufactured barrels, *‘ and materials for the same,” 
were insured against fire by policy containing a clause exempting the insurers 
from liability for damage caused by camphene or burning-fluid, coal-oil, petroleum, 
or any of their products, unless otherwise specially provided for. Held, that the 
use of benzine for painting barrels avoided the policy. — McFarland v. Peabody 
Insurance Co., 6. W. Va. 425. But see Hall v. Insurance Co. of North America, 
58 N. Y. 292, contra. 

See Parties, 1. 
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Insurance (Lire). 

One who had insured his life had been accustomed to receive notice from the 
insurers of the time when premiums fell due. He notified their agent that he had 
changed his residence. A premium fell due; and notice was sent to the former 
residence of the assured, which he did not receive, and consequently failed to pay 
the premium on the day. Held, that the insurers were bound by their custom to 
give notice, and could not set up such non-payment, where no notice had been 
given, as a forfeiture of the policy. — Mayer v. Mutual Life Insurance Co. of 
Chicago, 38 Lowa, 304. 

Intent. —See Evipence, 5. 
Interest. — See Limitations, Statute or; Usury. 


Joint Tortreasors, 
In an action for flowing plaintiff's land by building a dam across the outlet of 
a lake, it is no defence that another and a higher dam was built after defendants’, by 
persons acting independently of them, across another outlet; that the two dams 
together caused the flowage, and that neither would alone have caused it. — 
Arimond v. Green Bay & Mississippi Canal Co., 35 Wis. 41. 


JUDGE. 


A judge is not disqualified to try a cause by reason of consanguinity to the 
guardian ad litem of infant defendants. — Bryant v. Livermore, 20 Minn. 313. 
See Vorer. 


JUDGMENT. 


By judgment of court, an action was ‘* dismissed agreed,” that is, by consent 
of parties, without costs to either party. Held, that such judgment was pleadable 
in bar of another action for the same cause between the same parties. — Hoover 
v. Mitchell, 25 Gratt. 387. 


See Bankruptcy, 2; ConrepERATE Money; Divorce, 1, 2; EsTorpet, 2. 


JupictaL Notice. 


In a local action of tort, the tort was alleged to have happened ‘‘ about two 
miles and a half east of C.” Held, that the court would notice judicially that the 
place referred to was in the county where the action was brought. — Indianapolis, 
Bloomington, & Western R.R. Co. v. Lyon, 48 Ind. 119. 


JupiciaL SALe. —See CEMETERY. 
JURISDICTION. —See Manpamus, 1, 2. 
Jury. —See VeErpIctT. 

LANDLORD TENANT. —See Estoppet, 3. 
Law anp Fact.—See INNKEEPER. 


Law or 


The present State of Virginia is liable for the whole of its debts incurred 


before the setting off of West Virginia. — Higginbotham v. The Commonwealth, 
25 Gratt. 627. 


Lease. — See Esrorret, 3; Rattroav, 1. 
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LeGacy. —See Devise anp LeEGacy. 
—See Evivence, 5. 


Lien. 
By the maritime law of the United States, a material-man has no lien for re- 
pairs furnished a vessel in her home port. (Ciiurrorp and Firxp, JJ., dissenting.) 
The Lottawanna, 21 Wall. 558. 
See CEMETERY. 
Limitations, STATUTE OF. 


A testator by his will directed his executor to pay a debt barred by limitation, 
but not to pay interest on it. eld, that this was not a new promise to pay the 


whole debt, and that no interest was recoverable. — McDonald v. Underhill, 10 
Bush, 584. 


See ForecLosurE; Payment. 
Lorp’s Day—See Sunpay. 
Lunatic. — See Insanity. 


Manicious MiscuHier. 


Malicious wounding of cattle is not indictable at common law. — State v. 
Manuel, 72 N. C. 201. 


Manpamvus. 


1. A statute granted lands to a company engaged in public works, upon the 
issue of a certificate by the governor that the work had been done in conformity 


with law. Held, that the governor was not compellable by mandamus to issue 
such certificate. — People ex rel. Sutherland v. The Governor, 29 Mich. 320. 

2. Mandamus to the Secretary of State, to compel him to audit certain 
accounts which he was by law bound to do, refused. — County Treasurer v. Dike, 
20 Minn. 303. 

Marriace. — See Breacu or Promise. 


Marriep Woman. —See HusBanp WIFE. 


MastTER aND SERVANT. 

Plaintiff was employed by defendants to run cars on their railroad from the 
main track on to a switch; an employment which was dangerous, by reason 
of the improper construction of the switch. Plaintiff notified defendants’ super- 
intendent of the danger; and he promised to make all safe, but failed to do so; 
and plaintiff afterwards, while using due care, was injured by reason of the fault 
in the switch. Held, that defendants were liable. — Patierson v. Pittsburg & 
Connellsville R.R. Co., 76 Penn. St. 389. 


Measure or Damacres. — See DamaGEs. 


MIsTaKE. 


A. died seised of land, leaving B., his wife, and C., his infant daughter, sur- 
viving him. D. married B., supported C. in bis family, and made improvements 
and paid off a mortgage on the land, both he and B. supposing it to belong to B. 


B. died. C. came of age, and brought ejectment against D. for the land. Held, 
VOL. X. 21 
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(1) that equity would not stay the ejectment, D.’s mistake being the result of 

negligence; (2) that D. was not entitled to compensation for the improvements 

made by him; (3) nor for the expense of C.’s support; (4) but that he was 

entitled to compensation for his payment in satisfaction of the mortgage. — Hag- 

gerty v. MeCanna, 10 C. E. Green, 48. [See O’Brien v. Joyce, 117 Mens. 360,] 
See 1; Venpor AND PurcHaseR, 1, 2. 


Money. — See ConFEDERATE MONEY. 
MorrtGaGr. —See Forec rosure; Mistake; Parties, 1. 
— See Corporation, 2. 


Municrpat CorporaTIon. 


1. In an action of tort against a city, the defendants pleaded, that, at the 
time the action accrued, they were in debt beyond the limit allowed by the State 
Constitution. Held, no defence. — Bartle v. Des Moines, 38 Iowa, 414. 

2. A town cannot lawfully incur expenses in opposing, before a legislative 
committee, a division of its territorial limits. — Westbrook v. Deering, 63 Me. 231. 

See By-Law; Eminent Domain; INgunction; Sunpay, 1. 


Murper. — See Barn, 2. 
Necessartes. — See Parent, 2. 


NEGLIGENCE. 


A man went on board of a railway-train, not as a passenger, but to escort 
and find seats for a lady and child; after doing which, he attempted to get off the 


train, and, in doing so, was injured. Held, that even though he got off after the 
train was in motion, yet if sufficient notice of the start and a reasonable time to 
get off were not given, the railway company was liable. — Doss v. Wisconsin, 
Kansas, & Texas R.R. Co., 59 Mo. 27. 


See Acent, 1; Bits anp Notes, 1; Corroration, 4; MAsTER AND 
SERVANT; PassENGER ; Sunpay, 2. 


NeGotiaB_e INstruMeNts. — See Bitts anp Nores. 
Necro. —See ConstitutionaL Law (State), 1. 
New Triat.—See Removat or Suits, 3 ; Verpict. 
Norice. — See Insurance (Lire); Recistry, 1; Sunpay, 3. 
Oatu. — See Constrtutionat Law (State), 3. 


OFFICER. 

A county judge was authorized by statute to appoint a collector of the county 
taxes. Held, that he might do so by parol, and that the appointment need not 
be evidenced by any record or other writing. — Hoke v. Field, 10 Bush, 144. 

See Bripery; ConstituTionaL Law (State), 2; Contract, 3. 

Orprnance. — See By-Law; Sunpay, 1. 


Parpon. 


By the Constitution of Virginia, the governor can pardon only “ after con- 
viction.” Held, that a pardon granted after verdict of guilty, and before sentence, 
was valid. — Blair's Case, 25 Gratt. 850. 
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PaRENT. 


1. A bounty given to an infant on his enlistment into the United States army 
belongs to him, and not to his father. (Lawrence, C. J., Wacker and SHELDON, 
JJ., dissenting.) — Magee v. Magee, 65 Ill. 255. 

2. An infant, without the knowledge of his father, with whom he lived, em- 
ployed a physician to attend him. The father had a family physician, and never 
refused to provide medical attendance for his son. Held, that the physician 
employed by the son could not sue the father for his fees. — Rogers v. Turner, 
59 Mo. 116. 

See ScHoo.. 


Partizs. 


1, The owner of buildings, intending to mortgage them as security for a loan, 
gave to the lender a mortgage, in which, by mistake, the property was incorrectly 
described, and assigned to him a policy of insurance on the buildings, the in- 
surers agreeing to pay the mortgagee in case of loss. The buildings were de- 
stroyed by fire. In a suit afterwards brought by the mortgagee to reform the 
mortgage, held, that the insurers were improperly made defendants. — Newman 
v. Home Insurance Co., 20 Minn. 422. 

2. Fictitious and fraudulent claims against a county were, by collusion between 
the claimants and one of the county auditors, allowed and paid out of the proceeds 
of county bonds sold to bona fide purchasers. The county having power by law 
to sue, held, that it had the exclusive right to recover the money so paid, 
and that a suit in the name of the State to recover the same could not be main- 
tained. (Cuurcu, C. J., and Rapatxo, J., dissenting.) — People v. Ingersoll, 
58 N.Y. 1. People v. Fields, ib. 491. 

See SLANDER. 


ParTNERSHIP. — See INSURANCE (F1RE), 3. 


PASSENGER. 


1. Plaintiff, a passenger by defendants’ railway, asked the conductor to put 
him off at a crossing not a regular stopping-place. The conductor agreed to 
do so, and slackened the speed of the train, but started up again without stopping, 
and without notice to plaintiff, who was injured in trying to get off. Held, that 
defendants were liable. — Western R.R. Co. v. Young, 51 Ga. 489. 

2. A man travelled by rail on a free pass, by the conditions of. which he 
assumed all risk of accident. Held, that the railroad company were liable for 
negligence whereby he was injured. —Jacobus v. St. Paul & Chicago R.R. Co., 
20 Minn. 125. 

See Ratrroap; Sunpay, 2. 


PAYMENT. 
A. gave to B. his promissory note for the purchase-money of land, conditioned 

that B. should ‘‘ take up or pay off” a note previously given by him to C. for 

the purchase-money of the same land. Held, that B. might recover on the note 

against A. on proof that C.'s claim was barred by the statute of limitations. — 

Jordan v. Fountain, 51 Ga. 332. 

See ConFEDERATE Money. 
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Prrsury. — See ConstitutionaL Law (Srare), 3. 
PuoroGraru. — See Evipence, 4. 
Puysician. —See InteGat Conrract, 1; Parent, 2. 
PLEADING. — See Dupuiciry. 


Power. 

Land was devised to J. S. for life, remainder over, with power to the execu- 
tors to sell the land with the written consent of J. S., and apply the proceeds 
tu the support of him and his family during his life, and afterwards to other 
purposes. A judgment was recovered against J. 8., and became a lien on the 
land. Held, that the executors might sell the land free of the lien, and that 
equity would not restrain J. S. from consenting to such sale. — Leggett v. Doremus, 
10 C, Green, 122. 

See Devise, 1. 

Practice. — See Error, 2; Inpicrment, 1; Verpict. 


Prererence. — See Bankruptcy, 2, 3. 
PReESENTMENT. — See InporsER. 


PRresuMPTION. 

A written contract was dated the —— day of , 1869. Held, that it should 

be presumed prima facie to have become binding on the last day of the year. — 
Graves v. Lebanon National Bank, 10 Bush, 23. 


PriIncipaAL aND AGENT. — See AGENT. 
Principat anp Surety. — See Surery. 
Prize.—See Devise, 2. 


Proursirion. — See ConstiruTionaL Law (State), 4. 
Promissory Note. —See Bitis anp Notes. 


Pusuic Dest. — See Law or Nations. 
Pusuic Poticy.—See ILteGat Contract. 


1. A railroad company leased its road to another company, pursuant toa statute 
which authorized it so to do, provided that the lessors should not be exonerated 
from any duty or liability imposed on them by their charter or by general law. 
Held, that the lessors were liable for damages caused by fire set by sparks from 
an engine used by the lessees. — Bean v. Atlantic & St. Lawrence R.R. Co., 
63 Me. 293. But not for the unlawful expulsion of a passenger by the lessees 
from their cars. (Wa tron, Barrows, and VirGin, JJ., dissenting.) — Mahoney 
v. Atlantic & St. Lawrence R.R. Co., 63 Me. 68. 

2. Plaintiff bought a ticket marked ‘* Good this day only ” for passage by de- 
fendants’ railroad from A. to B., and paid fare for the whole distance to a ticket- 
agent, who told him that he could stop over a night on the way. Defendants’ 
rules forbade such stoppage ; but plaintiff did not know this. Plaintiff did stop 
over; and on the second day the conductor refused to take the ticket, though in- 
formed of what the ticket-agent had said, and demanded fare to B., which plain- 
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tiff refused to pay. /7eld, that the conductor was not justified in putting him off 
the train, without offering to deduct the excess of fare paid from the fare 
demanded. — Burnham v. Grand Trunk R.R. Co., 63 Me. 298. 

See By-Law, 2; Carrier, 2; ConstirutionaL Law, 1; Corporation, 4, 5; 
Eminent Domain; NEGLIGENCE; PasseNGER; UsaGe. 


Receipt —See UsaGe. 
RECEIVER. — See Corporation, 4. 5. 


ReGIstry. 


1. Where the clerk in charge of the public record of deeds was entitled by 
law to a fee whenever his aid was required to inspect the records, which might 
otherwise be inspected freely, held, that no person was entitled without payment 
to examine and make an abstract of all the records for publication. — Buck v. 
Collins, 51 Ga, 391. 

2. A. was seised of Blackacre and other lands. B. levied his execution on them 
all. C. afterwards obtained title to Blackacre through A. The record in the 
registry of deeds failed to show any levy on Blackacre ; but B. told C., before his 
title accrued, that such levy had been made. /eld, that C. was not affected with 
notice of the levy, and could hold Blackacre against B. — Barnard v. Campau, 
29 Mich. 162. 

Retysurance. — See Insurance (Fire), 2. 
Remarnver. — See Devise, 5. 


Removat or Surts rrom State To Unitep States Covrrs. 

1. A suit was brought in a State court by a citizen of the State and a non-resi- 
dent, as plaintiffs, against several defendants, some of whom were non-residents, 
The non-resident plaintiff died. Held, that the non-resident defendants did not 
thereby acquire the right to remove the suit into the United States Circuit Court. 
— Upton v. New Jersey Southern R.R. Co., 10 C. E. Green, 372. 

2. The Act of Congress of 1867, concerning removal of suits, does not apply 
to suits to which an alien is a party. — Stees vy. Leonard, 20 Minn. 492. 

3. A case which has been tried in a State court is not removable into the United 
States Circuit Court while a motion for a new trial is pending and undisposed of 
in the State court. — Vannevar vy. Bryant, 21 Wall. 41; affirming s. c. nom. Bry- 
ant'y. Rich, 106 Mass. 180. 


REPLEVIN. 

The condition of a replevin bond, to return goods if a return should be 
adjudged, is satisfied by delivery of the goods to the sheriff on a writ de retorno 
habendo, though the goods are not in like good order as when the bond was exe- 
cuted. — Douglass v. Douglass, 21 Wall. 98. 

Res Apgupicata. —See JUDGMENT. 
Return. — See Repievin. 


RevocaTIon, 


By statute, if a man having devised any property “shall make a conveyance 
of his interest therein, and shall take back a new estate therein,” the devise is not 
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revoked, Held, that the effect of the statute was not confined to cases where the 
conveyance and reconveyance were part of one transaction ; and hence that where 
a conveyance was made of land previously devised, and the same land was recon- 
veyed more than a year after, the devise was not revoked. (WorpEN, J., dis- 
senting.) — Woolery v. Woolery, 48 Ind. 523. 


SaLe. 

Trover for coal. The evidence was that plaintiff agreed to buy a part, and 
defendants the rest, of an entire cargo. There was a dispute between the parties 
as to how the cargo should be divided ; and, after plaintiff had severed and taken 
away a certain amount, defendants prevented him from taking any more. Plain- 
tiff had not, up to that time, paid for, nor received any bill of sale of, any of the 
coal, Held, that no property in any of the part undivided had passed to plaintiff, 
and therefore that he could not maintain this action. (Dickerson, J., dissenting.) 
Morrison v. Dingley, 63 Me. 553. 

See Fraups, StaruTE or, 1; VENDOR AND PURCHASER. 


SatisFacTion. — See CONFEDERATE MONEY. 


ScHOOL. 


A father directed his child, who attended a public school, to study only certain 
subjects. The teacher, having notice of such direction, required the child to study 
other subjects, and whipped him for not doing so. Held, an unlawful assault. — 
Morrow v. Wood, 35 Wis. 59. 


See ConstiruTionaL Law (State), 1. 


SEpuction. — See BreEacu OF PRomIsE, 1. 
— See ASSAULT. 
Suippinc. — See Lien. 


SLANDER. 
Two persons cannot maintain a joint action for slanderous words spoken of 
both at the same time. — Hinkle v. Davenport, 38 lowa, 355. 
See ConstiTuTIONAL Law (Stare), 3; Evipence, 3. 
So.prer. —See Pakent, 1. 
SraTuTEe or Fraups. —See Fraups, StaTuTE OF. 
Statute or Liwitations. — See Limitations, STATUTE OF. 
Stock.— See Corporation, 3. 
Susscriprion. — See Corporation, 3. 


Sunpay. 

1. A town ordinance forbade the keeping open of shops on Sunday, except by 
such persons as kept their shops shut on Saturday. Held, unconstitutional, as 
giving a peculiar privilege to Jews. [It does not appear what the particular 
provisions of the State constitution are.] — Shreveport v. Levy, 26 La. Ann, 671. 

2. A passenger travelling on Sunday in violation of law may nevertheless re- 
cover for negligence of a carrier by which he is injured. — Carroll v. Staten Island 
R.R. Co., 58 N. Y. 126. 
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3. The holder of a bill, receiving notice on Saturday that the bill was protested, 
sent a written notice of dishonor, in an envelope addressed to the indorser, by a 
messenger. The messenger gave the envelope to the indorser, telling him what 
it contained, on Sunday. The indorser received it without objection, but did not 
look at the contents for some days after. Held, that he was not bound by the 
notice. — Itheem v. Carlisle Bank, 76 Penn. St. 132. 

See ForGery. 


Surety. 

1, Certain persons became sureties on the official bond of a bank cashier, 
being induced to do so by seeing a report, published by the directors according to 
law, whereby the affairs of the bank appeared to be well managed. The directors, 
by the use of slight care before publishing their report, might have learned that 
the cashier was a defaulter; but they failed to do so. Held, that the sureties 
were not bound. — Graves v. Lebanon National Bank, 10 Bush, 23. 

2. A promissory note was indorsed for accommodation of the maker, who gave 
a mortgage as security to the payee, pursuant to an agreement between all the 
parties. The payee failed duly to record the mortgage, and afterwards gave it 
up and took a new one. Held, that the indorser was discharged, although the 
original mortgage, if duly recorded, would have been valueless by reason of 
prior liens on the property. — Atlantic National Bank v. Douglass, 51 Ga. 205. 

3. Defendant became surety on the official bond of a collector of taxes, con- 
ditioned that the collector should faithfully discharge the duties of his office 
according to law; one of which duties was, to settle his accounts within a certain 
time. Afterwards the time was extended by statute. Held, that defendant’s lia- 


bility was not discharged. — Commonwealth v. Holmes, 25 Gratt. 771. 
See Bam, 1; Estopre, 1, 2; Fraups, oF, 2. 


Survival oF ACTIONS. 

Tn an action to recover for personal injuries, the plaintiff had judgment, which 
was reversed on appeal; and he then took a final appeal to the Supreme Court; 
and, while this was pending, he died. Held, that the action was not abated. — 
Lewis v. St. Louis & Iron Mountain R.R. Co., 59 Mo. 495. 

See Breach Or Promise, 2. 

Tax. — See CemETERY; ConsTITUTIONAL Law (State), 4. 
TENANT FOR Lire. —See Devise, 5. 
Test Oatu. — See ConstirutTionaL Law (State), 3. 
Tort. —See Breacu or Promise, 2; Huspanp anp Wires, 1. 
Town. — See MunicipaL Corporation, 2. 
TrapE-Mark. 

Plaintiffs made a medicine composed chiefly of iron, phosphorus, and calisaya 
bark, three drugs well known to physicians and chemists, and sold the same under 
the name of ‘‘ Ferro-Phosphorated Elixir of Calisaya Bark.” Held, that this 
name was not entitled to protection by injunction as a trade-mark. — Caswell v. 
Davis, 58 N. Y. 223. 

Trespass. — See INJUNCTION. 
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Trover. — See Sar. 
Trusr. —See Execuror, 3. 
Utrera Vines. —See Corporation, 2. 


Usace. 

A railroad company was accustomed to weigh the quantity of wheat brought to 
their elevator for each consignee into a separate bin; aud, before taking it from 
such bin, the consignee was required to give a receipt for it without being able to 
ascertain whether the proper quantity was in the bin. Held, that such usage 
was unreasonable, and that the consignee might take away the wheat before 
giving a receipt. — Christian v. First Division St. Paul & Pacific R.R. Co., 20 
Minn. 21. 

See Insurance (Lire). 


Usury. 
A statute enacted that no corporation should thereafter interpose the defence 


of usury in any action, Held, constitutional, as applied to actions brought 
before the statute. — Danville v. Pace, 25 Gratt. 1. 


VARIANCE, 


An indictment charging an unlawful sale of liquor to A. is not supported by 
proof of a joint sale to A. and B. — Brown v. The State, 48 Ind. 38. 


Venpor anp Purcnaser. 

1. A. soldto B. ** 265 acres of land, more or less, and known as the tract of land 
called Knob Fork.” It turned out that the tract contained but 199 acres, and 
B. was afterwards evicted by title paramount from 27 acres of this. Held, that 
he was entitled to have abated out of the purchase-money (1) the actual value 
of the 27 acres, without ‘regard to the price agreed on; and (2) the value of the 
rest of the deficiency, according to the average price per acre agreed on for the 
whole tract. — Walsh v. Hale, 25 Gratt. 314. 

2. Defendants demised to plaintiff ** a certain twenty acres of land, known 
as the J. Homestead.” The lease contained a covenant by the lessors to convey 
the land to the lessee, in fee, at any time within five days after the expiration of 
the term. The land was an entire tract, whose exact arca was not known, but 
both parties supposed it to contain about twenty acres. During the term, 
plaintiff notified defendants that he would purchase the land; and they, without 
his knowledge, had an accurate survey made, and, finding the tract to contain 
nearly twenty-three acres, had exactly twenty acres set off from it, and conveyed 
to plaintiff that twenty acres by deed, describing the granted premises by metes 
and bounds, Plaintiff accepted the deed, supposing that the whole tract passed 
by it, and paid the purchase-money. Held, that he might have the deed re-formed 
so as to convey the whole tract occupied by him under the lease. — Place v. 
Johnson, 20 Minn. 220. 


Venue. —See Jupiciat Novice. 


Verpicr. 
A jury returned a sealed verdict, which was opened and affirmed by eleven, 
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the twelfth being absent by consent. The verdict, as read and affirmed, was for 
9.31. A few minutes after, before the jury had left their seats, they informed 

the court that they meant to find a verdict for $65, and $9.31 interest thereon ; 
"and the former sum had been omitted by mistake in the written verdict. The 
court then sent for the twelfth juror, and on his coming, and confirming the 
statement of the others, allowed them to retire and bring in a new verdict for 
$74.31. eld, that it must be set aside, and a new trial granted. — Weston v. 
Gilmore, 63 Me. 493. 


Vor Dmer.— See 


Voter. 

By statute, a county board of registration were required to erase from the list 
of registered voters the name of any person proved, on a hearing had after 
notice to him, to be disqualified. Held, that the board in doing this duty acted 
judicially, and that a voter could maintain no action against them for wrongfully 
erasing his name, Without showing that they failed to give him the notice required 
by law. — Fansler v. Parsons, 6 W. Va. 486. 

See ConstiruTiIoNaL Law, 2; ConstirutionaL Law (Stare), 3. 


WaGeEr. 


When the maker of a promissory note, given for money bet on the result of 
an election, neglected to set up his defence when sued at law on the note, held, 
that equity would not relieve against the judgment. — Lucas vy. Nichols, 66 IIL 41. 


War. —See Conreperate Money; Contract, 2. 
Warranty. — Sce Homesteap. 


WATERCOURSE. 


Land, on which was a pond, was conveyed by deed, describing the boundary 
as ‘along the high-water mark of the pond.” Held, that the boundary was 
fixed, and did not follow the changes in high-water mark; and that the owner of 
the bank had no title to accretions afterwards formed on it by the gradual reced- 
ing of the pond from natural causes. — Cook v. McClure, 58 N.Y. 437. 


Way. —See Insuncrion. 


Wipow. 

By statute, a widow may remain in her husband's mansion-house, without 
being liable to pay rent therefor, until her dower is assigned. Held, that she 
might let the mansion-house and receive rent for it until assignment of dower, 
and was not accountable for such rent to the heir. — Craige v. Morris, 10 C. E, 
Green, 467. 

See ApversE Possession; Devise, 4. 


Wire. — See Huspaxp anv WIFE. 


Wa. 


A will, duly executed, was witnessed by A. and B. Afterwards the testator 
made alterations; and, by his request, C. and D., who did not know what the 
alterations were, signed a memorandum, which was not signed by the testator, 
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at the foot of the will, stating that ‘the erasures and interlineations” were 
** made by ” the testator, ‘‘ and witnessed by ” themselves. Held, that the altera- 
tions were of no effect, and that the will was entitled to probate as originally 
written. — Penniman’s Case, 20 Minn. 245. 

See Convition; Devise; Limirations, Statute or; Revocation. 


Witness. —See WILL. 


Worps. 
After Conviction.” — See Panpon. 
** Cattle.” —See Contract. 
Employés.” —See Corporation, 5. 
** Legal Heirs.” —See Devise, 4. 
** Plate.” —See InsuRANCE (Fire), 4. 


Writ.—See ConstiruTionaL Law (Strate), 4. 


BOOK NOTICES. 


A Treatise on the American Law of Elections. By Georce W. McCrary, 
of the Iowa Bar, Member of the House of Representatives of the United 
States, and late Chairman of the Committee of Elections of that Body. 
Keokuk, Iowa: R. B. Ogden, Publisher. Chicago: E. B. Myers, Law 
Bookseller. 1875. 

Mr. McCrary, who has been a useful member of the 41st, 42d, and 43d 
Congresses, and is re-elected to the 44th, is proud of the title of his book. In 
his preface he says, with an emphasis of italics and small capitals which we 
are content not to reproduce: ‘I have entitled this book, ‘ The American Law 
of Elections.’ The authorities cited are chiefly American authorities. Upon 
this subject we are, from the very necessities of the case, building up an Ameri- 
can common law.’’ It is impossible to read language like this without being 
reminded of the lawyer, who, when the suggestion was made that ‘‘ the common 
law of England” bore against his case, replied with the indignant assertion 
that his client was a sovereign citizen of the United States of America, not to 
be judged by any law of England; and that, if any such law were applicable, it 
would not be the common law, but the sovereign law such as the Queen 
herself used. 

Law knows no country. There are more election cases in the United States 
than in England, because (excluding municipal officers as regards both coun- 
tries) in England it is only the members of one parliamentary body who are 
elective; while in the United States we have thirty-seven legislatures, consisting 
of two houses each, of which the members are elected by popular vote, besides 
the lower house of Congress, and this in addition to the Electoral College 
and the mass of State officers of every grade. The principles of the law of 
elections have accordingly been developed rapidly in the United States; but we 
should be sorry to believe that the basis of fair play, and the honest interpre- 
tation of the will of the majority of qualified electors, which we derived from 
England, have undergone any change, or that ‘‘ the American law of elec- 
tions’? in these respects is any different to-day from that administered in 
England with scrupulous exactness, and freedom from partisan bias, by a pro- 
cedure from which we might, perhaps, borrow some features with advantage. 

It seems cruel to apply the term ‘‘slovenly ’’ to the volume before us, the 
mechanical execution of which is exquisite, and (save in the matter of proof- 
reading) would be creditable to any printing-office in the world. But * slov- 
enly’’ is the word which best describes the work. As a@ lady in writing ¢ 
letter reserves her best thing for the postscript, Mr. McCrary has undertaken 
to close his Appendix with a very valuable and closely reasoned report, made 
to the 42d Congress by the committee of which he was chairman, in the case 
of Cessna against Meyers. A portion of the report is printed, when it suddenly 
breaks off. On reaching this catastrophe, we supposed at first that our copy 
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of the book was imperfect, and that a sheet had been omitted in binding: but, 
on turning the leaf, the reader finds the Table of Cases cited, beginning on 
the back of the last page vouchsafed him of the report; and he must go to the 
nearest library to hunt up the original paper in the printed Congressional doe- 
uments, if he would follow out its reasoning and obtain the conclusions of 
the committee. This defect in the book is the more remarkable, since this 
report is more than once referred to in the text,! in a manner to give the im- 
pression that it is conclusive on the points covered, although presented merely 
as a report, submitted in behalf of the committee by Mr. G. F. Hoar of 
Massachusetts, laid on the table, and ordered to be printed. In point of fact, 
it was agreed to by the House on the 12th of March, 1872. 

In printing the report, in the citation of the leading case about stu- 
dents’ votes, our familiar ‘+ Pickering’? becomes ‘ Peck;’’ and the case 
itself, cited in Mr. MeCrary’s text, becomes ‘* Howard College vs. Gore,’’ in- 
stead of ** Harvard College.”” The misprint of Howard College in lieu of 
Harvard College is almost universal in English newspapers; but we are sorry 
to see it in an American law-book. The error is repeated in the ‘+ Table of 
Cases cited,’’ where its alphabetical position shows it to be a mistake of higher 
grade than one of mere typography. Although Mr. Pickering is thus badly 
treated, his successor, Mr. Metealf, not only is exempted from abbreviation 
in his name, but is generously allowed in half a dozen places a superfluous ¢ 
at the end, changing the name into Metealfe, which every lawyer knows sigui- 
fies a reporter of Kentucky. These palpable mistakes or misprints, in which 
the book abounds, inevitably suggest the apprehension of errors in the figures 
of the citations and references. 

Mr. Luther S. Cushing’s larger work, of which the short title is ‘* Lex Par- 
liamentaria Americana,” published in 1856, besides containing other matter, 
covers nearly if not quite the whole ground of Mr. McCrary’s ‘: treatise;” 
and a comparison of the two books appears to us to show conclusively that 
the later not only is no improvement, but is far inferior to its predecessor. 
Mr. Cushing, whose study of the subject was life-long (for his death occurred 
not long after the publication of his book), had peculiar qualifications for the 
execution of the task he set himself His small ** Manual ’’ has passed through 
countless editions; its sales have, no doubt, exceeded 50,000 copies, and it is 
an accepted authority. He was twelve years Clerk of the Massachusetts House 
of Representatives, which, during the period of his service, was the most nume- 
rous legislative body in the country, and one in which parliamentary law is 

‘ administered, and controverted election cases are heard, with a fairness not 
surpassed elsewhere; he was Reporter (under appointment of the Governor) of 
the Supreme Judicial Court of Massachusetts long enough to have published 
twelve volumes of reports; and he was for four years one of the Justices of the 
Court of Common Pleas. By appointment of the Legislature in 1852, in con- 
nection with Messrs. Charles W. Storey aud Lewis Josselyn, who had suc- 


1 § 38, page 34, and again page 35; § 41, page 36; § 42, page 37; § 271, page 200. 
Every time, poor Meyers’s name is misprinted. At the passage last cited, as nearly as we 
can judge from the irregular use of quotation-marks, about four pages of the portion of te 
report suppressed in the Appendix are produced in the text of the book. 
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ceeded him in the office of Clerk of the House of Representatives, he edited 
the election cases in Massachusetts from the beginning of the government until 
that year, collecting them in a volume matchless in perspicuity and arrange- 
ment. which was taken as the model for the subsequent publication of a similar 
volume under the auspices of the National House of Representatives at Wash- 
ington. Although no doubt the principal labor in the preparation of this 
volume devolved on Mr. Cushing, it was published as their joint work; and 
the co-operation of his associates relieved it from the slightest possible risk of 
reflecting the opinions of only one man. Mr. Cushing in his own treatise 
always cites it as **C. S. & J.””,. Mr. MeCrary frequently cites it, but always 
with Mr. Cushing’s name alone; sometimes as Judge Cushing’s work. 

The principal work of Mr. Cushing it would be charitable to assume that 
Mr. McCrary has never seen; although this, also, is once or twice cited in the 
‘“treatise.’’ To go no farther than the first chapter, it seems impossible that 
anybody familiar with the admirable arrangement, and the compactness and 
exactness of statement, of Mr. Cushing’s chapter of ten pages ‘* Of the per- 
sons competent to be electors,’ could venture to inflict on the community 
Mr. McCrary’s first chapter of forty-nine pages ** Of the qualifications of 
voters.”’ 

In the latter we find no allusion to the restrictions in some of the State con- 
stitutions mentioned by Mr. Cushing; nor is it averred that the constitutions 
have been changed in this respect, which, as regards that of Maryland at least, 
is doubtful. We may add that since the date of Mr. Cushing’s work, by vir- 
tue of a statute in express terms, voters in cities in Massachusetts removing 
from one ward to another continue to enjoy the right of voting in the ward 
from which they remove until they acquire the right to vote in the other ward. 
This is a local provision; but all the books on the law of elections necessarily 
take cognizance of State laws and usages. 

We must not omit to mention that the recent amendments to the Federal 
Constitution have no doubt affected in some degree, or have prepared the way 
for legislation by Congress which may affect the qualifications of electors and 
other incidents of voting in the several States. But the legislation on the sub- 
ject has been so fragmentary and imperfect, and the decisions so few and con- 
flicting. that it is altogether premature for anybody to attempt to state precisely 
what changes have been made in these respects. If Mr. MeCrary had given 
tis in a chapter by itself a careful review of the subject, with a digest of the 
decisions already had in the courts or in the two houses, he would have ren- 
dered a service for which the grateful acknowledgments of the public would 
have been due. But this he has not done, preferring to introduce the new 
element of confusion at the very beginning, and to recur to it at every stage 
with a vagueness of statement which is perhaps necessary in view of the un- 
certainty of the law, but which is in the highest degree unsatisfactory to those 
who seek in his pages for exact information. 

We have marked many passages for comment in illustration of our criti- 
cism upon this book; but we have already exceeded the proper limits of a 
notice in these pages. It is a pity that so much good paper and press-work 
should be wasted on what is not a * treatise,’’ but at best a badly arranged 
digest, marred by so many errors of the press, to say nothing of comments 
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that are superficial and sometimes misleading, as to spoil its usefulness even 
as a work of that humbler grade. 


Law Reports of Cases arqued and determined in England and the United States 
on Warranty on the Sale of Personal Property. By G. W. Hecker, Mem- 
ber of the Crawford County Bar. Meadville, Pennsylvania. 1874. 


Tue valuable portion of this book consists of a collection of cases upon 
the law of warranty on sales, selected from decisions made in England and 
in the States of New York, Pennsylvania, Massachusetts, and Ohio, arranged 
chronologically and by States. The decisions of others of the United States 
are ignored, notwithstanding the promise of the titlepage. Our author, we 
presume, does not regard the feeble gropings of the tribunals of New Hamp- 
shire, New Jersey, Illinois, and California, as contributing any thing of value 
to the elucidation of the subject. : 

The original portion of the work, an introduction of some length, should 
not be read by any one who now has a clear notion upon the subject, and is 
desirous of preserving it. So far from stating the law symmetrically, it exhibits 
all the repetitious incoherence of the United States Digest; each proposition, 
however, being sustained by the citation of a case of which the whereabouts 
is not usually mentioned. This introduction is written in ‘* English so de- 
filed,’’ that we were surprised that it should have passed muster with the 
proof-reader; but, on further perusal, we conclude that this was an ordeal to 
which it was not deemed best to subject the work. This is a specimen para- 
graph, p. 11: ** The doctrines of the civil law are opposed to the laws of 
progress and improvement in the worldly relations which we sustain to each 
other, and rather teaches progress backwards than forwards; and compels the 
direction of our efforts for pleasure and happiness to that state which existed 
here before the expulsion of our parents from paradise.’’!! 

Of the cases, Chandelor v. Lopus—the Bezoar stone case — leads off. 
Whatever a ‘* Bezar’’ stone, as our author calls it, may be, or whatever may 
have been the value of that jewel in 1603, no mention is made of the important 
fact that the case has ceased to have any value, except to excite a smile upon 
grave faces when cited or relied on in argument. Nor do we think the selections 
of our author at all full. Prior to 1832, the law in England was like the law in 
several of the States in this, that an article might be returned to the seller 
upon mere breach of warranty. At that time, by a sort of judicial legislation, 
the English courts confined this to cases of fraudulent warranties or mis- 
representations. We may judge of the value of Mr. Hecker’s book by the 
fact that we find no mention in preface or cases of this change or discrepancy. 
Upon the whole, the introduction reads like the excerpts made by a law stu- 
dent in a limited library. To make the book, these excerpts are supplemented 
by the cases themselves printed in full with arguments of counsel. It is 
further padded by large-type headings to each case, of the state, county, court, 
and term in which each was decided. The printing is poor; and the binding 
of the book reminds one of those volumes of Maine Reports which were once 
cited by a witty member of the profession in that State as the Ist and 2d of 
Skivers. 
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Massachusetts Reports. 117. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts, January-June, 1875. Joun LaTHrop, 
Reporter. Boston: H. O. Houghton & Company, corner Beacon and Som- 
erset Streets. 1875. 


Mr. Laturopr’s new volume appears with the same promptness that he 
has displayed in issuing the former volumes of his series; and, when we con- 
sider the advantages possessed by his plan of reporting cases in the order of 
decision, it is only surprising that the bar endured the old system so patiently, 
and that the revolution was delayed so long. The change affords a new illus- 
tration of what has been called ‘ the ez-post-facto obviousness of things.’ 

The cases are reported in general with the same accuracy and neatness 
that have marked the reporter’s work hitherto ; and it is therefore more no- 
ticeable, quandoque bonus dormitat Homerus. We commend to his attention 
the report of Leighton v. Meserve, p. 50, where it is stated that the court 
“directed that the petition be dismissed; the respondent alleged excep- 
tions,’ — an apparent anomaly which would have been explained if the case 
had been stated with more care, and the head-note of the case just preceding it, 
Comins v. Coe, p. 45, the first sentence of which is, ‘‘ A sold to B certain 
shares of stock in a corporation, and paid for them by his check.’’ Such mis- 
takes are trifles, in one sense; but when the time which the reader spends in 
clearing away the confusion which they cause is multiplied by the number of 
persons who in years to come will have occasion to study the cases, the result 
is a formidable total of time lost which a little more pains would have saved. It 
is more important that cases should be reported accurately than that they should 
be reported quickly. We are glad to think that Mr. Lathrop does not need to 
be reminded of this; and we have no doubt that he has already discovered the 
faults which we have pointed out, and is annoying himself about other imper- 
fections which no one else will ever discover. 

We are inclined also to think that he has sacrificed too much to concise- 
~ness. <A lawyer is often aided materially in understanding the scope and 
authority of a decision by the points made at the argument, and frequently 
wishes to know whether a particular consideration or argument was brought 
to the attention of the court, in order that he may determine whether his case 
can be distinguished from it. The opinion alone will sometimes give as im- 
perfect an understanding of the case, as one would get of a witness's testimony 
who should hear the answers and not the questions. It is especially desirable 
to preserve the cases cited by the counsel, not only for the same reason, but 
because the results of a counsel’s labor are thus preserved for his successors, 
and with the decision is presented the means of fixing its proper place in the 
chain of authorities. We have often taken occasion to censure the habit of 
printing the arguments of counsel at length in every case, and of preserving 
long lists of irrelevant citations, —a method of padding by which some report- 
ers multiply their volumes, and spare themselves the labor of selection; but 
it is as great a fault to report too little as to report too much, and we are afraid 
Mr. Lathrop is in danger of falling into it. 

Thus in Jeffries v. Jeffries, p. 184, the court say: ‘* The discussion of these 
questions before us has evinced on both sides thorough research and accurate 
appreciation of the principles involved ;”’ but no abstract of the points pre- 
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sented and no list of the cases cited are given, so that the profession loses all 
the benefit of the research which the court took occasion to commend. The 
precise questions which the court decided are perhaps sufficiently apparent 
without this; but we cannot help thinking that the opinion in the first of the 
two cases printed under this title would have been better understood if some 
abstract of the arguments had been preserved. There are other cases which we 
might cite to illustrate our position, as Sears v. Ames, p. 415, a case presenting 
a question analogous to those involved in Whitney v. Esson, 99 Mass. 308, and 
Small v. The Franklin Mining Co., 99 Mass. 277, in the report of which there 
is nothing to indicate that either of these cases was considered by the cowt: 
but we have not space within the limits of the present notice. On the other 
hand, in Wartman v. Breed, where the only point raised by the exceptions 
was whether a question of fact was improperly taken from the consideration 
of the jury, the arguments of counsel have been printed at length, and cita- 
tions of authorities on questions not raised by the case have been preserved, 
In the larger part of the cases which the volume contains, we think the re- 
porter was entirely right in giving only the names of the counsel (though, 
perhaps, in some cases they would have been thankful if even these had been 
omitted); and we have made these suggestions for his consideration, as the ex- 
cellence of a reporter depends on his judgment in selecting what to omit and 
what to preserve. 

We have left ourselves little room to discuss the reported cases themselves. 
Much space, however, is not required, as the volume contains an unusually 
large proportion of cases which are of little or no interest, and might, per- 
haps, safely not have been reported at all. It is, however, only natural that 
the first volumes published under the new system should contain the least 
difficult cases; and in succeeding volumes we suppose the average will be re- 
stored. The decisions in Bartlett v. Boston Gaslight Company, p. 533, and Ames 
v. Union Railway Company, were discussed in the last volume of the Review, 
pp. 775-76, and it is unnecessary to repeat the opinions we have already ex- 
pressed. Purker vy. Sears, p. 513, is an interesting case on the right of sur- 
viving trustees to execute a power of sale given originally to several jointly. 
In Commonwealth v. Sturtivant, the opinion of Mr. Justice Endicott contains an 
extended discussion of the limits within which the opinions of witnesses on 
matters of ordinary knowledge are admissible in evidence, which will make it 
a leading case on the subject. There are other decisions of which we should 
gladly speak, but our space forbids; and we must therefore leave without fur- 
ther remark a volume, which, notwithstanding our criticisms, we regard as 
a specimen of excellent reporting. 


The Law of Homestead and Exemptions. By Joux H. Smytu. San Fran- 
cisco: Sumner, Whitney, & Co. 1875. 


Every conveyancer in Massachusetts, since the passage of the Homestead 
Law of 1857, has been constantly reminded of the fact, that there is something 
besides a right to dower which the wife is obliged to release to the grantee in 
a conveyance of real estate belonging to the husband. Outside of this branch 
of the profession, few lawyers are familiar with the laws establishing this 
right; and we imagine that the exercise of it is and has been of infrequent 
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occurrence. In other States, as we learn from Mr. Smyth’s work now before 
us, the laws of homestead have been put into constant operation, and have 
proved to be beneficent and highly useful in their effects. We are glad to hear 
it; but, from our want of experience, it is somewhat difficult for. us to fully 
sympathize with Mr Smyth in his enthusiasm upon the subject. 

The main body of the book seems to*be nothing more than a careful digest 
of decisions, arranged in the modern style of paragraphs, the first lines of 
which are in larger type than the others, to attract the eye of the reader. 
We find but little original matter in this part. and the author has evidently 
condensed whatever there is of originality in the book into the first chapter 
upon ** Object and Policy.’? Here he certainly is original both in his selec- 
tion of quotations from learned jurists, and in his own remarks and conclu- 
sions upon the beauty and goodness of the beneficent homestead laws. We 
wish to call especial attention to the impassioned remarks of the ‘* eminent 
jurist’? Chief Justice Hemphill, under the heading of, § 2, ‘ Sanctity of 
Home,” and of that other eminent jurist ‘*‘ Ex-Minister De Long,’’ under § 6, 
* Sanctity of the Home,’’? who both of them burst into eloquent appeals to 
the finest feelings of our nature, of a length and of a quality as unexpected 
and unusual as they are gratifying and interesting. And yet another emi- 
nent jurist, the Hon. J. H. Warwick, of Nevada, adds the weight of his 
authority to that of those already referred to, and corroborates fully their state- 
ments as to the beneficence of the legislative enactments upon this subject. 
He says among other things, ‘* We feel what it is to have children growing 
up around us ; what it is to rest beneath the family roof-tree, or to rear that 
sacred structure, whether it be great or small, to which we all look as a shelter 
and a home.’’ But it is invidious and unfair to the other eminent jurists to 
quote his remarks alone at length; and we therefore content ourselves with a 
specimen brick from the glorious edifice. It is somewhat of a shock to leave 
these flowery fields of rhetoric, and fall upon the arid sands of a digest. 

We can heartily commend the author’s systematic arrangement of his 
materials ; and if any man wishes to rest under his roof-tree, with a full knowl- 
edge of his rights thereunder, we think this work will be eminently useful. 
The book is too large, and has been unduly extended with indexes, tables of 
contents, and lists of cases cited. The work is well done, however; and the 
indexes are exhaustive and thorough. There is much to be desired in the 
paper and binding. 


Reports of Decisions in the Supreme Court of the United States. By SamueL 
F. Miter, LL.D., an Associate Justice of the Court. Vol. I. Wash- 
ington, D.C.: W. H. & O. H. Morrison, Law Publishers and Booksellers. 
1874. 


Same. Vol. II. 1875. 


Same. Vol. III. 1875. 

In this series of reports Judge Miller has taken up the labors of the late 
Judge Curtis where he left off, — at the 15th of Howard, — and has condensed 
into the three volumes before us the cases reported in the 18th to the 23d of 
Howard inclusive. His purpose, as stated in the short preface to the first 

VOL. X. 22 


4 
i 
uy 
if 
§ 
a 
4 


834 BOOK NOTICES. 


volume, is ‘‘ to continue the series as speedily as my other duties will permit, 
through the remaining volumes of Howard's Reports and the first and second 
of Black’s. Whether it will be extended beyond that will depend, among 
other considerations, upon the favor with which those now promised are re- 
ceived.’’ His plan is the same as that adopted by Judge Curtis, of omitting 
the arguments of counsel and the statéments of the cases, except where a short 
statement of facts is necessary for the proper understanding of the case. The 
head-note in each case and the index are by Judge Miller’s own hand. We trust 
he may be encouraged to continue his work. Copies of the older reports are 
rare and costly, and they occupy many volumes. Condensation is not among 
the merits of the later reporters. The profession will be greatly the gainers, 
therefore, if this series is continued down to the end of Wallace’s Reports. 

This task has happily fallen into the best of hands; and those who are 
familiar with the learned editor’s powers of reasoning and statement need no 
assurance that the short statements of the points decided in each case are 
tersely and luminously done. 

It would subserve no useful purpose for us to refer to the decisions them- 
selves ; they are now among the landmarks of the law in this country: and 
we can only state our belief that the profession will recognize that the man 
does it great service who places them within the easy reach of every lawyer. 


A Practical Treatise on the Law of Horses: Embracing the law of bargain, sale 
and warranty of horses and other live stock; the rule as to unsoundness 
and vice, and the responsibility of the proprietors of livery, auction, and 
sale stables, innkeepers, veterinary surgeons, farriers, carriers, and the 
law of negligence in the use of horses; including the rule of the road, and 
the responsibility of owners for injuries caused by vicious and unruly ani- 
mals. By M. D. Hanover, of the Cincinnati Bar. Second edition, re- 
vised and enlarged. Cincinnati: Robert Clarke & Co. 1875. 

One cannot read the above title without observing that the plan of the 
work is comprehensive. The first edition was published three years ago, and 
will be found, we believe, in the law libraries The author tells us, in his pref- 
ace to the new edition, that the work met with much favor, and received a large 
patronage from the legal profession and others interested in the subject. He 
has now revised the former text, and added three new chapters on ‘ carriers 
of horses or other live stock,’’ ‘* negligence in the management of horses and 
other animals,” including the ‘rule of the road,’’ and on * injuries by 
horses and other animals;’’ and also has cited over five hundred new cases 
bearing on the questions involved. The *‘ table of cases ’’ alone covers thirty- 
four pages. Of course, such a work, faithfully performed, as this appears to 
have been, requires for its performance much time and labor. It is, however, 
rather a compilation than a compendium of the law. It is true, a compilation 
has some advantages; but it is not always nor generally entitled to the high- 
est commendation. We confess, for our part, we would rather see a work on 
this subject, in which the author, being competent to enlighten us, has left 
Baron Parke and Mr. Coleridge alone to settle their little disputes, mostly 
verbal only, and tells us, in fewer pages, what the law is, and wherefore it is 
so. This book will, however, be found convenient for reference by lawyers; 
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and as to others, though in some respects the rule of unsoundness will be 
found to be faulty, yet few will be misled by it to their harm, while the work 
as a whole will afford to them much useful information. 

To write a first-class work on unsoundness of horses requires not only a 
knowledge of the law, but a tolerable acquaintance also with the structure 
and constitution of the horse. And it is agreed, we believe, among those who 
have such acquaintance, that in many respects the horse is not unlike man. 
In the matter of unsoundness, our author adopts the definition given by Youatt, 
with an addition which adds nothing to its significance. ‘* The horse,’’ says 
Youatt, ‘‘is unsound that labors under disease, or has some alteration of 
structure which does interfere or is likely to interfere with his natural useful- 
ness.’’ Our author sets down diseases and bad habits in alphabetical order. 
Abrasions come second in the list. ‘* Very slight abrasions,’’ we are told, 
‘though hardly perceptible, and requiring but little care, are an unsoundness 
until perfectly healed.’? We should hardly think a prudent lawyer would risk 
a writ on so groundless a cause. The specification does not fall within the 
definition. So of ‘‘ bandages.’’ The use of bandages is no test of soundness 
or unsoundness. In certain conditions, bandages may be used with benefit, 
and the horse be perfectly sound. So of ‘ bar-shoes:’’ neither are they 
any test. They may help an unsound foot, and may not; and their use may 
tend, better than an open shoe, to keep a sound foot from becoming unsound. 

Neither is every cough unsoundness. Cough consists in spasm of the muscle 
of expiration. It indicates some difficulty. A little girl with a cold in her 
head, constrained thereby to pronounce the word ‘nose’ as if written with 
ad instead of the n, is not necessarily, on that account, unsound; and so a 
horse may have a slight cough that a drink of water, or the next feed, or-warm 
clothing, or the sun, may dissipate, and which constitutes no disease, nor 
causes alteration of structure, nor interferes, nor is likely to interfere, with 
his natural usefulness. 

“* Cutting,”’ or ‘* speedy cut,’’ it is said, arises from badness of structure, 
which may be true, and may not be true. It sometimes results from bad 
shoeing ; and at other times, when both the structure and the shoeing are well 
enough, arises from bad handling or bad driving. But where a horse is war- 
ranted ‘all right,’’ or free from all defects, and has the habit of interfering, 
or ** knee-hitting,’’ so that no amount of care or skill in shoeing or handling 
will prevent it, there is a breach of warranty. Cribbing is clearly unsound- 
ness : it indicates a diseased condition of the stomach, for which no cure has 
ever yet been found ; though there have been many and some most curious 
contrivances, mostly unavailing, to restrain it. Nor do we agree with our 
author in what he says about lampas, — as if inflammation of the bars of the 
mouth was unsoundness until the mouth was scarified, and the horse was 
sound as soon as that was done ; nor about overreaching, or clicking, —as if 
such were caused by the body being too short for the legs, or the legs too 
long for the body, and this nonconformity of legs with body were unsound- 
ness ; whereas the clicking is the striking of the flat part of the fore shoe by 
the toe of the hinder one, sometimes caused by too heavy shoeing, and some- 
times by the horse not striding wide enough with his hind-legs to get outside 
and by the fore ones. If there is ever any such difficulty in the length of the 
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leg, it must be, not in the hind-leg being too long, but too short. But the diffi- 
culty is not in length, but in spread. A good-going horse will place his hind- 
feet six inches in advance of the spot his fore-feet have left. Nor do we agree 
to what is said about sand-crack, since, even if the horn has grown down, the 
nature of it is still brittle and shelly, and will, on first occasion, break out 
again ; nor yet about thorough-pin, which, whether it causes present lame- 
ness or not, changes the structure of the hock, and prevents the horse from 
flexing the hock-joint, as is natural. We do, however, agree that a horse is 
not to be pronounced unsound simply because he has a rat-(ail. The chapters 
relating to the law of carriers of horses and other live stock, and to negli- 
gence in management, are instructive ; and, notwithstanding the defects we 
have pointed out, the book will be found very useful and convenient to prac- 
tising lawyers. 


Cases selected from those heard and determined in the Vice-Admiralty Court at 
Quebec. Edited by GeorGe Srvuart, Esq., Q. C. London: Ste- 
vens & Sons, 1875. 


The Hon. Henry Black was Judge of the Vice- Admiralty Court at Quebec 
from 1836 until his death in 1873. In 1858, some of the cases determined 
by him were published ; and the present volume contains a selection from 
those decided by him since that time, together with some cases decided by his 
successor, Judge Stuart. A careful examination of the volume satisfies us 
that the remarks of the editor, contained in the preface, are fully justified. 
Speaking of Judge Black, the editor says: ‘‘ His decisions to be found in 
this, as well as those composing a previous volume, are marked with the pre- 
cision and accuracy, and are conspicuous for the sound judgment and legal 
learning, which characterized the opinions of this eminent and distinguished ad- 
vocate, and which universally carried conviction to the public and professional 
mind. The merit of his decisions in the Vice-Admiralty Court at Quebec 
may be inferred from the fact, that, during the period of thirty-six years, 
his tenure of office, not one was either reversed or even modified on appeal.’”’ 

The greater part of the cases in this volume grew out of collisions on the 
River St. Lawrence; and, as the English rules of navigation are the same as 
ours, these cases are of interest to the American practitioner. Among other 
cases we notice the following : — 

In re Drolet, p. 1, decides that the court will not take jurisdiction of a com- 
plaint made by the registrar against a proctor for non-payment of his fees, 
although the proctor has received the fees from his client. 

The Marathon, p. 9, and The Ellerslie, p. 35, are interesting cases, in which 
the question arose, whether the description of the voyage was sufficient under 
the Merchant Shipping Act, 1854. Both of these cases were decided before 
the Merchant Shipping Act, 1873, which provides that any agreement with a 
seaman made under the preceding acts ‘* may, instead of stating the nature 
and duration of the intended voyage or engagement, state the maximum 
period of the voyage or engagement, and the places or parts of the world (if 
any) to which the voyage or engagement is not to extend.” 

The Rockaway, p. 129, decides that, in a case of collision where it is impos- 
sible to say which party is to blame, the loss rests where it falls. There is a 
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remark to the same effect in The Grace Girdler, 7 Wall. 203, by Swayne, J.; 
but Judge Hall, in The Comet, 1 Abb. U. S. 451, says that this is but a dic- 
tum, and that the law is the other way. See, on this point, The Breeze, 
6 Am. Law. Reg. 762. 

The Appendix contains the late English statutes relating to Admiralty juris- 
diction, regulations for preventing collisions at sea, the Act of Congress on 
the same subject, the Merchant Shipping Act of 1873, and various other 
matters of interest. We notice with some surprise in the Appendix, the 
opinion of the Supreme Court of Michigan in the case of American Trans- 
portation Company v. Moore, on the question, whether a vessel on Lake Erie 
is engaged in inland navigation within the proviso of the U. 8. Statute of 1851 
limiting the liability of shipowners. The learned editor is apparently not 
aware of the fact that this case was carried by appeal to the Supreme Court 
of the United States, 24 How. 1. We would also call his attention to the 
case of The Eagle,8 Wall. 15,-as bearing upon the U. S. Statute of 1845, which 
relates to admiralty jurisdiction on the Western waters, —a matter which is 
considered in the preface of the volume now before us. 

The Appendix also coutains four interesting cases decided in the Vice- 
Admiralty Court of Halifax by Sir William Young. One of these, The Three 
Sisters, p. 370, decides that the ports of the Dominion of Canada are to be 
accounted home ports in relation to each other, and that a bottomry bond 
given on a Dominion vessel in any port of the Dominion is to be considered 
as given in a home port. 

The volume ends with a concise statement of the geographical limits of the 
ancient government of Quebec, and of its subsequent territorial divisions 
under acts of Parliament of the United Kingdom. 


Criminal Law Reports: Being Reports of Cases determined in the Federal and 
State Courts of the United States, and in the Courts of England, Ireland, 
Canada, &e.; with Notes by N. St. Joun Green, Lecturer on Criminal 
Law at the School of Law of Boston University. Vol. Il. New York: 
Published by Hurd & Houghton. Cambridge: The Riverside Press. 1875. 
One cannot rise from the perusal of this volume, containing as it does 

some two hundred cases selected from more than sixty volumes of reports, 

and illustrating the criminal jurisprudence of nearly every State in the Union, 
as well as that of England, Ireland, and Canada, without the conviction that 
the criminal law as a system is admirably devised, if not to protect the inno- 
cent, at least to insure the escape of the guilty. Its ** humane principles,”’ as 
the court in one case styles them, were well suited to the age in which they 
originated. When almost every offence was punished with death, when the 
mouth of the accused was closed, when the aid of counsel was denied him, 
and his witnesses could neither be summoned nor sworn, and when the power 
of the Crown bore with oppressive weight upon the subject, it is not surprising 
that the humanity of the bench prompted them to surround the prisoner with 
every defence that their ingenuity could suggest, and to give him the benefit 
of every presumption and every doubt. The age which gave birth to the 
system has fortunately passed away, and we are fallen upon times when the 
immunity which criminals enjoy is one of the greatest difficulties which we have 
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to meet; when the rules which were invented as shields for the innocent have 
become swords in the hands of the guilty ; when Punishment, while she 
retains her leaden feet, seems to have lost her iron hands. It becomes the 
profession to consider whether the law should not change with the times, and 
whether the distinctions and technicalities which please them are likely long to 
retain their fascinaticn for the community. If the object of criminal law is the 
prevention of crime and the punishment of criminals, our method of adminis- 
tering it must be reformed.; and it is time to consider how. 

For example: the volume before us is full of eases where verdicts obviously 
right were set aside, because in some small particular the instructions of the 
court at the trial were not technically accurate. Indeed, in any sharply con- 
tested case, the chances are that the verdict will not stand, precisely because 
men are fallible, and it is almost impossible, that, in the course of a long trial, 
even the best judge will not make some error. We know how ditlicult it is 
for counsel, in the hurry of a trial, to frame a prayer for rulings, or for the 
judge to give instructions which shall prove upon careful examination to pre- 
sent the law accurately ; we know how hard it is, upon the spur of the 
moment, to rule correctly upon all the questions of evidence which arise ; we 
know, further, how impossible it is for juries to understand the distinctions 
which the charge of the court is intended to make clear to them ; how often 
they forget instructions repeated to them once, or perhaps read with difficulty 
from a scarcely legible manuscript, and succeeded by the remark, ‘* Yes, gen- 
tlemen, I give this;’’ and how constantly they disregard them: and yet we 
persist in clinging to a system which for its success requires two impossibilities, 
—an infallible judge, and a jury at once able to understand and remember his 
instructions, and willing to obey them. We say that juries are judges of the 
facts alone: we ask them to find verdicts which are compounds of law and 
fact; and we cherish the system, although its results are precisely what its 
_ character would lead us to expect; while we add to its symmetry by adopt- 
ing the rule that errors in favor of the criminal shall not be corrected. No 
matter how absurd the verdict, how obvious the fraud or mistake to which it 
was due, the criminal is safe, and the community has no redress. 

It is easy to criticise and advise reform, but hard to point out how it shall be 
effected. Any change must be a work of time ; for old abuses have deep roots. 
One fruitful source of error would be avoided if juries were confined strictly to 
their province, and directed to find facts specially, leaving the court to enter 
such a verdict as the law should require upon the facts found. It would be well, 
too, if appellate courts, in considering the rulings of inferior tribunals, were to 
look a little more at the merits of each case, and to exercise a sound discretion in 
refusing to set aside verdicts upon technical grounds, where they are reason- 
ably satisfied that justice has been done. In many of the cases in the volume 
of which we speak, the court seems to have gone out of its way to rescue 
convicts from merited punishment ; actuated, perhaps, by the same morbid 
sympathy for criminals which pervades our entire community, leading victims 
not to prosecute, juries to acquit or to accompany conviction by recommenda- 
tions to mercy, judges to impose light sentences, good-natured citizens to solicit 
and governors to grant pardons, until, as a distinguished prosecuting officer 
said, ‘* human life is not safe except in the prisoner's dock.’ 
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The case of United States v. Anthony, p. 208, is an illustration of what we 
have been saying. This was the famous case where Miss Susan B. Anthony 
was indicted for voting in violation of the New-York statute, she claiming the 
right to vote under the Fourteenth Amendment. The facts were adimitted : the 
court ruled that the Fourteenth Amendment gave women no right to vote; 
that her supposing it did was no defence ; and directed a verdict of guilty. The 
case presents two questions : first, whether she could be held criminally liable 
for an act done in the assertion of a supposed legal right; and, second, whether 
the court had a right to direct a verdict of guilty. Both questions are discussed 
by Mr. Justice Hunt in the opinion of the court, and both by Mr. Green in 
notes, wherein he attacks the court’s conclusions. The first question is a 
delicate one, and we recommend to the attention of the reader the editor’s able 
argument upon it ; but it is of the second that we wish to speak now. Here 
was a case where the facts were adinitted, and the court ruled that the only 
defence offered was no defence. There was no question of fact for the jury to 
decide, and they were bound to take the law from the court. If, therefore, the 
case had been submitted to them, and they had done their duty, they would 
have rendered a verdict of guilty ; and yet the defendant claimed that it must 
be submitted in order that they might have a chance of refusing to do their 
duty, and, in effect, insisted that the court was bound by law to give them that 
chance. The proposition seems absurd; in fact, it is absurd; in law, we are 
by no means sure that it is not correct. But we are glad that Mr. Justice 
Hunt has thrown the weight of his authority against it. Commonwealth v. 
Goodnow, 117 Mass. 114, is a case where the same power was exercised with- 
out question, and logically the argument in favor of its existence is unanswer- 
able! In England it is often exercised. 

For this volume Mr. Green has selected a great many interesting cases, those 
taken from the same volume being placed together. We still think that it would 
make the work more useful if the cases were grouped according to their 
subjects; but very possibly the exigencies of prompt publication make it 
impracticable for the editor to delay the arrangement of his matter until the 
last case has been selected. This volume contains cases decided in each year 
from 1868 to 1874; and also Commonwealth v. Hart, 11 Cush, 130, decided in 
1853, which is inserted because it is so often referrgd to. The editor’s notes, 
of which we could wish there were more, are all pertinent, and some of 
them very valuable contributions to the law on the questions which they 
discuss. In a note to People v. Brannon, he has tried his hand at a definition 
of **a reasonable doubt’? We are not sure but that, the more it is defined, 
the more obvious it becomes that *‘ a reasonable doubt ”’ is by nature calculated 
to be an unreasonable man’s excuse for differing with his fellows ; in theory 
capable of exact definition, in practice varying with the temperament of each 
juror. 

We have made Mr. Green's book the excuse for a sermon, which might 


1 Thus in Sir Robert Collier's preface to his translation of the oration of Demosthenes on 
the Crown, just published, he says, that, notwithstanding that magnificent appeal in behalf 
of Ctesiphon, an English judge would “have directed a verdict of guilty, and inflicted a 
nominal fine.” 
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be prolonged indefinitely if we allowed ourselves to say all that it suggests, 
Of the book itself we need only say, that it fulfils the promise of its prede- 
cessor, and justifies our faith that the series will prove of great service to 
those engaged in the practice of the criminal law. 


Commentaries on the Law of Married Women under the Statutes of the Sev- 
eral States, and at Common Law and in Equity. By Jor: Prentiss 
Bisnor. Vol. II. Boston: Little, Brown, & Co. 1875. 8vo, pp. xx, 757. 


Tue American public is tolerably familiar with Mr. Bishop’s faults and 
merits as a law-writer. The former are rather less pronounced, and the latter 
appear as fully in this as in his other works. He still makes too much fuss 
about himself, and squares off at his work somewhat more tremendously than 
a scholar would see the need for. But, on the other hand, he writes with a 
certain raciness and vigor which wider cultivation might have enfeebled. He 
goes into his subject heartily, collects his‘cases with care, thinks as hard as he 
can about them, and does not print until his results have taken such order as is 
satisfactory to his intelligence. Accordingly his books are homogeneous prod- 
ucts of his mind, and, for that reason, are by no means bad reading. They 
certainly seem to us to come from a mind of more native force than is possessed 
by other contemporary American authors who have been employed in some of 
the same fields as himself. The greatest merit, however, in this volume as 
in its predecessors, will be found, we think, in the honesty of the work in it. 
We do not perceive that it sheds strikingly new light on difficult questions; 
but we do see, as was said in the elaborate notice of the first volume, in these 
pages (6 Am. Law Rey. 57), that, if the author has handled a matter in am 
other volume, he does not pad this one with repetitions, and that he collects 
the despised cases with care and discrimination. He gives us here an expo- 
sition of the statutory modifications of the common-law rights of married 
women; considering, first, the principles common to the different States, and 
then, more shortly, the legislation peculiar to each. It is characteristic of 
this country, with its multitude of legislatures, that such a generalized treat- 
ment of statute law should be possible; and we certainly give Mr. Bishop the 
credit he deserves for having undertaken a task which must have seemed 
rather repulsive, but which, in this case, as in his similar work on statutory 
criminal law, has proved both practicable and useful. 


Digest of the Decisions of the Supreme Court of Iowa, from the organization 
of the Court in 1839 to the 35th Iowa Report, as embraced iu the Reports 
by Morris, CLarke, Witurow, and with copious ref- 
erences to the Statutes. By Tuomas F. Wirnnow, late Reporter of said 
Court, and Editor of ** American Corporation Cases,’’? and Epwarp H. 
SriLes, present Reporter thereof. Vol. I. Chicago: E. B. Myers, Law- 
book Publisher. 1875. 


Same. Vol. IL. 


Tus digest is evidently the result of much labor. Whether or not it is 
thorough, no test but that of practical use by the profession will show. A 
hurried and superficial examination, such as our time will only allow, of 
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course reveals merely its prima facie qualities. To some of these we will advert. 
The mechanical execution is excellent. The catch-words in full-faced type 
at the beginning of each paragraph, make the book much easier to use. The 
foot-notes referring to the statutes are a very valuable addition, especially to 
lawyers outside of the State. The whole form is honestly compact in print- 
ing and in statement, and, at the same time, clear and explicit. On the 
other hand, we must take exception to the course adopted by the editors, of re- 
ferring by cross-references to other titles of the digest, without, at the same 
time, giving the number of the paragraphs referred to. For example: we 
looked under the title ‘* Corporations ’’ to see what had been decided on the 
question of the right of a corporation to give accommodation-paper. Finding 
nothing on this subject, we looked at the cross-references at the end of the title, 
and found this reference, ** Bills, Notes, and Checks.’’ This title we found cov- 
ering thirty-five double-column pages; and, to solve our question, it became 
necessary to search them. We should, therefore, recommend a change in 
this regard in the next volume, which the editors promise us so soon as enough 
new reports are published to justify it. Nothing is so valuable in the con- 
struction of a digest as athorough system of cross-references. A person with 
whom Mr. Wendell Phillips disagrees is not likely to be more diversely classi- 
fied by him than are the reported cases, and the points in them decided; and a 
digest should always help to put any seeker on the track of his point, however 
blindly he may look for it. 

Preceding the digest proper is an outline of the governmental and judicial 
history of the State of Iowa, the constitutions of 1546 and 1557, and short 
notices of the past and present judges of the Supreme Court, and other judi- 
cial officers. 

On the whole, from what we can judge of the scope of the work, and the 
manner of its execution, we cannot doubt that it will be found a necessity in 
Iowa, and useful elsewhere, especially iu libraries. 


Tennessee Chancery Reports. Reports of Cases argued in the Court of Chan- 
cery of the State of Tennessee, and decided by the Hon. Wittiam F. 
Cooper, Chancellor of the Seventh Chancery District at Nashville. Vol. I. 
St. Louis, Mo.: G. I. Jones & Co., publishers. 1875. 


Tuis is a very elegant volume; and we welcome it as another proof of the 
progress which is making in the art of printing and binding law-books. Its 
handsome dress is not wasted, for it prepossesses us in favor of a work, which, 
without this, would have little to commend it. We find it a collection of the 
chancellor’s opinions reported by himself; each case consisting of head-note, 
the names of counsel, and the opinion. There is literally nothing else; no state- 
ment of the case, except what the opinion contains, and no synopsis of the 
arguments made, or list of the authorities cited by counsel. Its ambitious 
title, ** Tennessee Chancery Reports,’’ scarcely conveys a true idea of its con- 
tents. As well might Judge Blatchford christen his reports ‘‘ Bankruptcy 
Decisions of the United States,’’ or Judge Dillon adopt an equally sonorous 
title for his volumes. The cases reported are merely the nisi prius decisions, — 
to misuse a phrase, — made ina single judicial district of Tennessee, when 
the State contains twelve such districts, in one of which there are two chan- 
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cellors. The more important cases were carried by appeal to the Supreme 
Court, and may be found in the regular reports of Tennessee. Many of them 
turn ‘on questions of fact, and in such the opinions are of no value, except to 
such as may be interested to study the workings of the chancellor's mind. Some 
are preserved for no reason that we have been able to detect, save that doting 
fondness for the creatures of one’s own brain to which most of us have fallen 
victims. If every chancellor in Tennessee were to follow the example of 
Chancellor Cooper, we should have no less than thirteen series of reports, with 
an equal right to the title which our author has adopted. If every equity 
judge in the country were to do the same, the mind fails to grasp the number 
of worthless volumes which would be cast upon the world. Such collections 
of opinions delivered by inferior tribunals are not recognized as authorities; 
and nothing but some peculiar eminence of the judge could, under any circum- 
stances, justify their preservation. Indeed, as we examine the book, we are 
conscious of a lurking suspicion that it was published more for the glory of 
its author than to supply a public demand. There is a human anxiety lest 
his judicial reputation should suffer from misapprehension, which is too gen- 
uine not to excite our sympathy. Thus, in many cases, he has taken pains 
to append a note to the report, stating how his decision fared in the Supreme 
Court. Of Maxwell v. Louisville and Ni shville R. R. Co., p. 8, he tells us 
triumphantly, ** This case was affirmed on appeal, the court referring to the 
opinion of the chancellor as rendering any further opinion unnecessary.” 
Of Thompson vy. Childress, p. 369, we are informed, by way of explanation, 
‘+ This case, upon appeal, was affirmed so far as it was the bill of Martin; and 
the court, without undertaking to pass upon the rulings of the chancellor 
upon the bill considered as the bill of the new trustee, — which, they added, 
were probably correct, — dismissed the bill upon the ground that the proceed- 
ings in the county court, appointing the new trustee, were void. This point 
was not made in the pleadings or in the argument, either in the Chancery or 
the Supreme Court; the defendant’s counsel probably considering the con- 
sent decree for the account as an estoppel. The chancellor so treated it, and 
was, to that extent, in error.’? Explanation gives place to apology in Cobb v. 
Baxter, p. 405, where the chancellor accounts for his error in this wise: ** Pre- 
vious to this decision, the same question as the one just discussed came before 
the Supreme Court, and was passed upon by that court, of which fact the 
chancellor was not then advised; otherwise he should have conformed his 
rulings to the intimation of that court.” We are tempted to quote other 
naive remarks of the chancellor; ’’ but perhaps our readers are satisfied. 

The merits of the opinions themselves we have not undertaken to discuss; 
for we object to the book simply because the decisions cannot be regarded 
as of sufficient authority to make their preservation desirable, and hence it 
would be idle to examine them. 


Reports of Cases argued and determined in the Circuit Court of the United States 
for the Second Circuit. By Samuret Biatrcurorp, Judge of the District 
Court of the United States for the Southern District. Volume XII. New 
York: Baker, Voorhis. & Co. 1875. 


Tus volume contains the cases decided in the Second Circuit from April, 
1874, to June, 1875. 
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Petty vy. Merrill, p. 11, decides an interesting question of admiralty prac- 
tice. A collision occurred between two vessels, the M. and E. Cross-libels 
were filed, and the E. was held alone in fault, in the District Court and in the 
Circuit Court. A decree was entered in the action against the E. for less than 
$2,000, and the libel of the E. was dismissed. The owners of the E. appealed 
in each case to the Supreme Court of the United States. On motion, the libel 
of the M. was dismissed for want of jurisdiction. The appeal froin the decree 
dismissing the libel of the E. was afterwards heard, and the decree reversed; 
the court holding that the M. was alone in fault. The owners of the E. 
thereupon asked for a rehearing in the case, in which a decree had been entered 
against their vessel; but the motion was overruled. 

In Boon vy. 4Etma Insurance Co., p. 24, the defendant was held liable for 
the loss of goods by fire set by the order of a military commander of United- 
States troops during the Rebellion; although the policy contained a clause that 
the company should not be liable for a loss by fire caused ** by means of any 
invasion, insurrection, riot, or civil commotion, or of any military or usurped 
power.”’ 

Dennis v. Dennis, p. 195, decides that the cost of printing papers, which 
by arule of court a party is required to have printed, can be taxed against 
the losing party. 

In re Thomas, p. 370, In re De Giacomo, p. 391, and In re Stupp, alias 
Vogt, p. 501, are cases of extradition. 

Tralof? v. New-York Central Railroad, p. 484, is the noted case where the 
jury returned a verdict against a carrier for $10,000 for the loss of laces car- 
ried, as wearing-apparel, in the trunk of a passenger, a Russian lady, and 
which she valued at $200,000. The court refused to set the verdict aside. 

In re Reiman, p. 562, decides that the provisions for a composition with 
creditors, contained in the 17th section of the Bankruptcy Act of 1874, are con- 
stitutional. 


A Treatise on the Doctrine of Ultra Vires: Being an investigation of the prin- 
ciples which limit the capacities, powers, and liabilities of Corporations, and 
more especially of Joint-stock Companies, by Sewarp Brice, M.A., 
LL.D., London, of the Inner Temple, Esq., Barrister-at-law. With notes 
and references to American Cases, by ASHBEL GREEN, of the New-York 
Bar. New York: Baker, Voorhis, & Co. 1875. Pp. Ixvii, 741. 

Tue first attempt to sketch the outlines of the doctrine of ultra vires as a 
distinct title, so far as we are aware, was in the pages of this Review (5 Am. 
Law Rev. 272). What was there the subject of a humble essay furnished mat- 
ter for a treatise to Mr. Brice; and now, as we are told by the advertisement, an 
American editor has added nearly twenty-four hundred citations to Mr.’Brice’s 
thirteen hundred. We have already noticed the English work, of which we 
shall say no more. As to the notes which have been added, they are not differ- 
ent in kind from those usually accompanying English books of merit which our 
publishers wish to reprint. Whether boring almost unperceived in obscure 
corners, or clinging like barnacles to the bottom of every page, we do not remem- 
ber any such notes to English works of recent date which we have not wished 
might be scraped away. Whether the editor is modestly desiguated as *+ a mem- 
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ber of the Massachusetts bar,’’ or awarded a proud pre-eminence over the 
author on whom he floats, as in ** Green's Brice’s Ultra Vires.”’ we hardly re- 
member one (we are still speaking of times later than Mr. Rawle’s edition of 
** Williams on Real Property ’’) who has justified spoiling the symmetry or in- 
tegrity of the original work by the value of his own. Having said so much, we 
hasten to add that Mr. Green has been pretty thorough in collecting the Ameri- 
can cases bearing on the subject, and a good many more beside; that he writes 
like a man of some ability and experience ; and that we dare say, if he should 
set himself a more serious task than a rambling dictionary of American cases 
bearing on many interesting questions about corporations, and cited more or 
less by the square inch, he might make a useful book. As such a dictionary, 
the present volume no doubt has its use. 


Ohio Digest. Containing all reported Ohio Cases to the Year 1875. By J. Bry- 

ANT WALKER and CLeMenr Bares. ‘ Vol. I. Cincinnati: Robert Clarke 

& Co. 1875. 

A piGest is not an attractive subject for the reviewer. It is alike difficult 
to read systematically or to skin satisfactorily; and he who dips into its pages 
at random is likely soon to be repelled by the dogmatic statements of well- 
established truths which form the body of these useful works. The difficulty 
is increased when only one volume of a digest is presented; for in seeking to 
apply the only practicable test to the work, by looking up some:point of law, 
one is constantly referred to the other volume, where, by a strange decree of 
fate, what he seeks is always to be found. 

The senior author of this digest died before its completion, while some of 
the cases remained to be digested, and the arrangement was only begun. 
Fortunately, the unfinished task was left in competent hands; and Mr. Bates, 
already favorably known as the last editor of the ‘* Digest of Fire Insurance 
Decisions,’’ has completed it in accordance with the original plan. It seems 
to be full, and well arranged. Pains, too, have been taken with the heads 
and cross-references, so that the inquirer may not fail to find the case of which 
he is in search. It is difficult to anticipate the heads which men will insist 
upon looking under; and it is well for digesters to adopt as a maxim for their 
guidance, that ‘ itis impossible to underrate the intelligence of the average”? — 
reader. We ourselves, in consulting our own digests, have found ourselves at 
loss to imagine under what head we had placed cases which we remembered; 
and when, at last, they have been detected under some recondite title, we have 
trembled to think what must have been our mental condition when we selected 
it. Mr. Bates, profiting, possibly, by similar experience, has made ample 
provision for the least intelligent, and by catch-words in black-letters, a sy- 
nopsis of each note in italics, and copious subdivision, has sought to make his 
digest a turnpike-road, and not a labyrinth. The statement of each case is 
apparently well done; and while the arrangement of the work strikes us, in 
some respects, as peculiar, accustomed as we are to a digest constructed on a 
different plan, we cannot say that Mr. Bates’s system is not as good. The 
defects of the book can only be discovered by its use; and its author must ex- 
pect to learn from his brethren of the Ohio bar in what respects he has failed, 
and where he has succeeded. 
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Reports of Selected Civil and Criminal Cases decided in the Court of Appeals 
of Kentucky. By W. P. D. Busn, Reporter. Vol. X. Containing Cases 
decided at Winter Term, 1873, and Summer and Winter Terms, 1874. 
Louisville, Ky.: Published by John P. Morton & Co. 1875. | 
Tuts volume contains, after the table of cases, a list of the Kentucky Re- 

ports from Hughes to the present series, with the announcement that they 

all can be had on favorable terms of Morton & Co., the publishers. Then 
follows a table showing the names of the ‘‘ principal officers of State,’’ includ- 
ing even the clerks in the Quartermaster-General’s office. All this seems to 
us of questionable taste or utility. There is also a note by the reporter re- 
questing attorneys to append to their briefs a list of the authorities cited and 
relied on. We were surprised to find this note: for, on reading through the 
volume, we had been struck by the unusual, not to say original, system of 
reporting adopted, where nothing is given to show the line of argument by 
counsel, except, in each case, a bald list of the authorities relied on; and so 
lavish of authorities are these lists, — though we can’t for the life of us find 
out to what points in the arguments they are cited, — that we were persuaded 
that counsel had, in respect of cases at least, filled the reporter’s cup to over- 
flowing. The reporter’s system is this: The name of the case; a full sylla- 
bus of the points decided; the names of counsel; a long list of cases cited, 
extending, in some instances, over five printed pages; and the opinion of the 
court: no brief of counsel, no abstract of argument, no statement of facts. 

Is it hypercritical to ask, Can any thing be worse than this? The same effect 

on jurisprudence, and a much thinner book, would be produced by printing 

simply the opinions. 

One case will do as a sample of the whole in this regard. In Second Na- 
tional Bank of Louisville v. National State Bank of New Jersey, p. 367, where 
the opinion of the court covers nine pages and cites eleven authorities, appel- 
lant’s counsel cite by name seventy-two, and counsel for appellee one hundred 
and thirty-seven. We should say, that, as appellants were here victorious, that 
at least their seventy-two names of cases might profitably have been omitted 
in the report. 

The Court of Appeals of Kentucky consists of four judges; and their opin- 
ions as here reported seem to us well considered, pointed, and satisfactorily 
brief. They are not essays on the law, but content themselves with the de- 
cision of the particular case; and this is now, and we think always should 
have been, the accepted method. We find that we have left ourselves no 
space in which to notice the cases we had marked for particular mention. 


Practice and Pleading in Personal Actions in the Courts of Massachusetts. 
With Notes and Decisions on the Practice Act, and a Selection of Forms. 
By Henry F. and Cuartes H. Watcort, of the Suffolk Bar. 
Boston: George B. Read. 1875. Pp. xxii, 471. 

Tuis book is in two parts, —the first on Procedure in Civil Actions, and 
the second on the Practice Act; and it contains in substance the statutes of 
Massachusetts relating to the jurisdiction of the courts, to procedure in per- 
sonal actions at law and to practice, the decisions of the Supreme Judicial 
Court relating thereto, the forms of writs, some of the rules of court, and a few 
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selected forms of declarations. We have no doubt the book will be of some ser- 
vice to law students, and to lawyers just beginning practice in Massachusetts. 
The reported decisions in Massachusetts on practice can, perhaps, be more con- 
veniently found here than elsewhere; and an examination of the book may oc- 
casionally prevent a statute being overlooked. Except in stating what is in 
the statutes, and in printing the head-notes of cases, either in the form in which 
they appear in the reports or in a form slightly modified, there is very little in 
the book which the authors can call their own, and that little is not always well 
done. The style uniformly lacks neatness and precision; the definitions are not 
always accurate. Take these examples: the authors divide actious in respect 
to venue into ** local actions, and transitory or personal actions;’’ and appar- 
ently they use the words personal and transitory, when applied to actions, as 
synonymous: but, unless otherwise provided by statute, although all transitory 
actions are personal, all personal actions are not transitory. A statute is 
often its own best interpreter, and they have very properly printed the Prac- 
tice Act entire; but generally they neither content themselves with the refer- 
ence to statutes, nor do they print them verbatim. They paraphrase them, 
and the paraphrase is often less precise or more obscur. than the statute. 
Ch. 123, sect. 1, of the General Statutes, is, ‘*‘ Transitory actions, except in 
cases in which it is otherwise provided, if any one of the parties lives in the 
State, must be brought, &c:’’ .the paraphrase is, ‘‘ As @ rule, transitory 
actions, if any one of the parties lives, &e.’’ And the exceptions to this rule 
are not then and there given, and there is no explanation that the rule and 
the exceptions are all prescribed by statute. It seems to us that a book on 
practice ought to give in a methodical manner, and in plain and concise lan- 
guage, accurately, the existing practice; and so far as it rests on statutes, 
printed rules, or decisions of courts, a reference thereto should be made at 
the bottom of the page. Many things in practice rest neither on statute nor 
the printed rules, nor reported decisions of courts; and these are what law stu- 
dents and young lawyers look especially to books on practice to teach them. 
To this part of practice we think the authors have not given sufficient attention. 
A good book on pleading under the Practice Act would be even more useful 
than a book on practice; and as the pleadings required by that act are simple, 
such a treatise need not be long. In equity, pleading and practice have often 
been treated as substantially one subject; and we think the writers of this book 
have acted wisely in uniting the two titles in one book. A good pleader must 
of course be a good lawyer, because he must know what facts constitute a 
cause of action, or a defence to an action. Yet books on pleading at law have 
usually been confined to the manner in which the formal written allegations 
of parties to suits are made. The general principles of pleading which have 
been left unimpaired by the Practice Act could easily be taken from any estab- 
lished work on pleading, and combined with the rules prescribed by that act. 
The act itself could be added with the decisions under it, and forms of plead- 
ings adapted to all kinds of actions; and we think the result would be a con- 
venient manual. A part of this the authors have done. They have printed 
the Practice Act and the decisions under it, and have added to the forms of 
declarations found in the act itself a few selected forms. The forms annexed 
to the Practice Act in the statute are excellent models; and if forms resem- 
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bling these in their directness, conciseness, and simplicity, adapted to all 
classes of personal actions, had been printed, they would have been of great 
use. 
Never, probably, in Massachusetts, were pleadings so carelessly drawn as 
now. Unfortunately, the forms selected are not to be commended. They 
are all, perhaps, or nearly all, good in substance for something ; but they are 
inartificially drawn, and contain many unnecessary averments, and universally 
they lack a good legal style. Take the form given for a count by a grantee 
against a grantor on a covenant of warranty in a deed. It is two or three 
times as long as the form given in the statutes. The selected form of a dec- 
laration for ** false warranty of a horse ’’ ought to take its place as oue of the 
curiosities of legal literature. The last allegation is, ‘* The plaintiff says, that, 
by means of the premises, the defendant has falsely and fraudulently deceived 
and defrauded the plaintiff by the sale of said horse.’’ Yet it is not a count 
in deceit. There is no direct allegation that the defendant knew the horse to 
be unkind, and unquiet in harness. It also contains what is meant to be an 
allegation of special damage in this, that the ** horse kicked, and greatly hurt 
and injured another horse of the plaintiff, and the plaintiff was thereby put 
to great expense in feeding and taking care of, and in selling and disposing of, 
said horse.”’ If ‘* said horse ’’ means the horse last aforesaid, that is the 
horse that was kicked. What the relation is between the kicking and the war- 
ranty declared on — which is, that the horse was kind and quiet in harness — 
is not alleged; neither is it alleged that the plaintiff confided in said warranty, 
and believed it to be a true representation, whereby he suffered the special 
damage alleged. In the selected form of declaration against a surety on a 
debtor’s recognizance, the allegation is, that the plaintiff, on or about a day 
named, recovered judgment, &c. In the Practice Act there is a short form of 
declaration against the inhabitants of a town for an injury occasioned by a 
defect ina highway. This form wants an averment, either that the defect 
had existed for twenty-four hours, or that the town had had reasonable notice 
of it. Otherwise it is good. It is contained in four printed lines. The 
selected form fills nearly a page. So far as it describes the nature of the 
defect, the exact place in the highway where it was, and the injury received, 
it may be commendable; yet a large part remains which ought to have been 
rejected. It is to be regretted, that, in the first attempt to furnish forms of 
pleadings under our statutes, more pains should not have been taken either 
to find or make good ones. Still, with all its defects, the book is the best that 
has been published on Massachusetts practice. 


Patent Cases determined by the Supreme Court of the United States, includ- 
ing Copyright and Trade-mark Cases, and a Table of all American Patent, 
Copyright, and Trade-mark Cases, which have been cited, affirmed, or 
reversed. By Cuartes Sipney Wurtman. Washington, D.C.: W. H. 
and O. H. Morrison, Law Booksellers and Publishers. 1575. 


Tus is another time-saving, and therefore useful and acceptable book, 
especially to those members of the profession who devote themselves more 
particularly to the practice of patent law. The character of the work is fairly 
described by its title. It is not a selection of cases; but it comprises in a con- 


348 BOOK NOTICES. 


venient form all the decisions of the Supreme Court of the United States in 
patent causes from 1 Black to 20 Wallace, inclusive. Mr. Whitman informs 
us in his preface that another volume, containing all the decisions reported 
prior to 1 Black, will soon follow. He has certainly been thorough in making 
his collection ; for it not only includes all those cases in which some decision 
relating to patents was made, but also apparently all those in which the con- 
troversy originally grew out of a patent, although no question under the 
patent law was presented by the record or decided by the court. The cases 
of Haussknecht v. Claypool et al., p. 13, Wright v. Boles, p. 17, and Ambler y. 
Whipple, 666, are instances. 

In Haussknecht y. Claypool et al., and also in Vance v. Campbell (reported 
in this volume, p. 9), the point was raised and decided, that, under the 31th 
section of the Judiciary Act, a party who is a competent witness by the law 
of the State where the trial is had, is also competent in the Federal court. 
Both of these decisions were made at the December term, 1861, and are re- 
ported in 1 Black. At the December term, 1862, precisely the same point 
was raised and decided in Wright v. Boles, supra, reported in 2 Black ; and it 
is a noteworthy circumstance, that, although two of the counsel in the last case 
were also counsel in one of the preceding cases, no reference whatever is made 
to either of the preceding cases, either in the arguments of counsel or in the 
opinion of the court. 

If Mr. Whitman had extended his editorial labors so far as to have culled 
and condensed in several instances the very profuse and diffuse ‘* statement 
of the case ’’ by the present gushing reporter of the Supreme Federal tribunal, 
the bulk of the volume might have been materially diminished without lessen- 
ing its value. 

Not the least valuable part of the book consists in the table of cases, 
giving a reference to all the cases in which any decision relating to patents, , 
copyright, or trade-marks, has been cited. If this work has been thoroughly 
done, — as we presume it has been, — it will be well worth of itself the price of 
the book to the practitioner, who has to puzzle over the question of substan- 
tial identity or difference in decisions, as well as in machines. 


Cases argued and determined in the Circuit Courts of the United States for the 
Fifth Judicial Circuit. Reported by Witt1am B. Woops, the Circuit 
Judge. Vol. I. Chicago: Callaghan and Co. 1875. 


Tus volume, printed in Wisconsin, and published in Illinois, contains the 
decisions in a circuit which stretches from Southern Florida to Western Texas. 
It is a handsome book, though it has some misprints ; as where, on p. 74, 
Taney, C. J., is credited with an opinion in the Sth of Cranch. Allowance 
should be made, however, for the vast distances which must sometimes have 
separated the editor and printer. 

The arguments of counsel are not reported. There are a few opinions 
given by the district judges when holding a Circuit Court; but the greater 
part of the volume is filled with opinions of Mr. Justice Bradley, the Justice 
of the Supreme Court assigned to the fifth circuit, and of the circuit judge, 
who is the editor. A large proportion of the cases reported grew out of the 
civil war, and the constitutional amendments and acts of Congress which it 


BOOK NOTICES. 849 


occasioned ; but there are three patent cases, and a considerable number in- 
volving questions of commercial law, and in admiralty and equity. 

The profession throughout the country is already reasonably familiar 
with the judicial merits of that diligent scholar, acute reasoner, and subtle 
refiner in legal discussions, — Mr. Justice Bradley ; and will weleome any new 
contributions by him to the Reports. The reputation of Judge Woods, 
though firmly established in his own section, has not had so wide a range. 
The appointment of a circuit judge for the Gulf States, in 1569, was a mat- 
ter of great delicacy and difficulty. With scarcely an exception, the leaders 
of the bar throughout that region had been sharers in the Rebellion, or 
sympathizers with it. The President had but little better opportunity for 
selecting a judge of adequate professional accomplishments, and unques- 
tioned fidelity to the country, than was afforded the parish committee who 
applied at a theological seminary for a preacher, and were told that the 
students were divided into three classes, — ‘‘ those who had piety without 
talents, those who had talents without piety, and those who had neither.” 

Judge Woods had graduated at Yale College at the head of his class, 
was acquiring distinction asa rising lawyer, and member of the legislature, 
in Ohio, when, on the breaking-out of the war, he entered the military 
service of the country, and, at its close, established himself in Alabama. 
He was made a judge of that State, and was regarded by men of both 
parties as an upright and able magistrate. His services as circuit judge have 
extended and increased the confidence and respect in which he was held. The 
readers of this volume will find in it marks of diligence in the examination of 
authorities, and of a vigorous good sense in the application of legal princi- 
ples, which will commend it to their favor. 


A Treatise on the Law of Promissory Notes, and Bills of Exchange. By Tue- 
opuitus Parsons, LL.D., Dane Professor of Law in Harvard University, 
and author of Treatises on the Law of Contracts, on the Elements of 
Mercantile Law, on Maritime Law, and the Laws of Business for Business 
Men. Second edition, revised and enlarged. In two volumes. Vol. I. 
Philadelphia : J. B. Lippincott & Co. 1875. 


Same. Vol. II. © 


Tuts is a second edition of a work already tolerably fam'liar to the profes- 
sion. It has all the defects of the other books of its learned author, and 
bears the same distinguishing indications that other and less competent hands 
have been employed in its construction. We donot think it has ever been 
deemed an original authority: yet it certainly has value to the practising law- 
yer to put him on the track of authorities; although we feel bound to say that 
all its statements of the points decided cannot be implicitly relied on. It 
may, therefore, serve the useful purpose to deter some lawyer from falling 
into the indolent habit of citing cases as tending to maintain a given proposi- 
tion, simply because he finds them marshalled in a foot-note in a text-book, 
under the statement of the principle for which he contends. 


We are told in the very brief preface to this edition that ‘‘ the whole work 
VOL. X. 23 


XUM 


350 BOOK NOTICES. 


is brought down to the present day,’’ and we find in several instances that 
late cases have been added. 

We are moved, however, to point out to the author, — and perhaps it may 
furnish to our readers some criterion of the excellence of the book, — that al- 
though he published his first edition in 1863, and now, in 1875, claims to have 
brought down the whole work to the present day, he yet allows to stand in 
the text, in Vol. I. p. 663, the statement, that, ‘* while £100 sterling is legally 
worth only $444., to pay that sum in London, one must pay in New York, if 
the exchange is actually at par, about $184. A recent United States statute 
has provided, that, for the purpose of estimating duties on imported goods, 
the pound sterling shall be calculated at four dollars and eighty-four cents, 
which is about its true value.’? Now, the statute of 1799, which made the 
pound sterling a legal tender for four dollars and forty-four cents, was fol- 
lowed by the statute of 1806, making the gold coins of Great Britain a legal 
tender by weight at a rate fixed by law in proportion to their fineness. In 
1857, however, all acts making foreign gold legal tender were repealed; and 
therefore, for six years at least before the first edition, the statement that ‘£100 
sterling is /egally worth only $444,’’ had ceased to be true. The whole sub- 
ject, however, could easily have been found explained if our author had con- 
sulted Commonwealth y. Haupt, 10 Allen, 38, — a leading case, decided in 1865, 
In the present edition, also, we should naturally enough expect in this connec- 
tion some allusion to the fact that the statute of 1873 has made the value of 
the pound sterling at the custom-house four dollars and eighty-six cents and 
six and one-half mills. 

The author, however, has left it based on the statute of 1842, which he 
calls recent United States statute.” 


A Treatise on Pleading and Practice in Actions and Special Proceedings at Law 
and in Equity in the Courts of Iowa, under the Code of 1873. Revised edi- 
tion. By Wittiam E. Mixxer, Chief Justice of the Supreme Court of 
Towa. Des Moines: Mills & Co., Law Publishers. 1875. 


Tuis is a revision of the author’s original work on Pleading and Practice, 
which became no longer reliable when the Code of 1573 was enacted, which 
modified, in many respects, the existing law. The arrangement of the work 
is logical and symmetrical; the author’s style is clear and incisive, his propo- 
sitions are stated accurately and tersely, and every step in the progress of 
legal proceedings seems to be fully treated in its appropriate place. Nothing 
appears to have been neglected. We cannot, of course, apply to the book the 
tests which would suggest themselves to a lawyer practising in Iowa; but, from 
such examination as we have been able to make, it appears to be very well 
and carefully done; and we cannot doubt that it will prove of great service to 
the Iowa bar, who are furnished with a text-book of exceptional weight as an 


authority. The mechanical execution of the book is unusually good, though 
it is inconveniently bulky. 


The Law of Taration. By Francis Hiturarp, author of The Law of Torts, 
The Law of Mortgages, &c. Boston: Little, Brown, & Co. 1875. 


Tue previous publications of the author of this work have furnished satis- 
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factory evidence that any treatise which bears his name upon the titlepage 
will give indications of diligent and intelligent research, a fair if not always 
sufficiently full statement of material matters, and a comprehensible order of 
arrangement. In all these qualities this volume is not inferior to any from 
the same source. Considered as a topical digest, the book appears to be ex- 
haustive, and more than ordinarily useful. In the hands of a practitioner of 
experience and considerable familiarity with the subject, it will be of good 
service, and a valuable help in the examination of the many perplexing ques- 
tions arising in this unorganized branch of the law. 

Occasional lapses, such as seem to be inseparable from a first edition, 
and which are peculiarly excusable in a treatise upon a new subject, are 
discoverable; and there is, in’some instances, a lack of cross-reference or 
consolidation of related things and differing decisions, which requires, and will 
undoubtedly receive, the attention of the author hereafter. Thus the note, 
p- 17, ‘* that retention of tax from interest due non-resident land-holders 
does not impair the obligation of the contract,’’ as decided in two or more 
cases in Pennsylvania, contains no reference to the decision of the Supreme 
Court of the United States, cited on p. 66, in a case arising in the same 
State and under the same law, ‘ that the statute under the form of a tax im- 
paired the obligation of a contract between the makers and holders of the 
lands.’’ Indeed, this latter case has suffered somewhat in identity in its va- 
rious reappearances, figuring first as Railroad v. Pennsylvania, then as State 
Tax, &c., and, finally, without any name at all. To be sure, where it last 
appears, it is cited on the authority of the Atlantic Monthly, as deciding that 
‘ property lying beyond the jurisdiction of the State is not a subject upon which 
her taxing power can be legitimately exercised.’ The reader who examines 
the case will probably be led to prefer the unaided statement of the author to 
that of the magazine-writer, and excuse the former for the failure to recog- 
nize the decision, when it is noticed that it is the property of a non-resident 
lying beyond the jurisdiction which is free. 

Again: Sinclair y. State is cited, on p. 25, to the point that a tax upon 
a non-resident, which is not levied upon residents, contravenes the Constitu- 
tion of the United States, without any reference to the case of Oliver v. Wash- 
ington Mills, which is given quite at length on p. 209, in which the same 
decision was made. No statement of the constitutional provisions applicable 
is given in either case. And this suggests the most serious defect of the 
book, — the lack of a résumé at least of the constitutional and statutory pro- 
visions of the several States. Antecedently to the publication of this volume, 
it might fairly have been considered impossible that a useful book on taxation 
should be any thing but a carefully arranged compilation of statutes with the 
decisions construing or modifying them; and now, even, it is at least ques- 
tionable whether such an arrangement would not have proved more reliable 
for general use than the form adopted. This branch of law, in most of its 
aspects, is, in a peculiar degree, a matter of statutory enactment and explicit 
constitutional provisions varying widely with the habits, occupations, and or- 
ganic characteristics, of the people of the different States. For a full and 
satisfactory, and even for a safe treatment of the questions involved, more 
attention should have been given to these matters than has been attempted in 


852 BOOK NOTICES. 


the present work. The magnitude of such an undertaking may well have 
deterred an author, even of the capacity and experience of Mr. Hilliard, from 
the attempt; and yet, where so much has been done, and so well, it is to be 
regretted that more had not been attempted. For the book, to reach its full 
degree of possible usefulness, must be capable of use where statutes are not 
accessible; and the value of a large number, probably of most of the cases 
cited, can only be determined by an examination of the statutory or constitu- 
tional provisions under which they have arisen. The book is entirely deficient 
in opportunities for such examination; and this circumstance very seriously 
limits its value. 

We have spoken of these defects, because, although serious, they are not 
irreparable, and should be amended. It still remains true, that, notwithstand- 
ing their existence, the book is not only the best (being the only one) upon 
this general subject by an American author, but gives a carefully prepared 
and accurate synopsis of the decisions, and fairly entitles the author to the 
gratitude of the profession for his successful endeavor to lighten their labors. 


Hubbell’s Legal Directory for Lawyers and Business-men, containing-the names 
of one or more of the leading and most reliable attorneys in nearly three 
thousand cities and towns in the United States and Canada. A synopsis 
of the collection laws of each State and Canada, with instructions for tak- 
ing depositions, the execution and acknowledgment of deeds, wills, &c., 
and a concise synopsis of the Bankrupt Law, with registers in bankruptcy. 
Also times for holding Courts throughout the United States and Territo- 
ries for the year commencing July 1, 1875. ‘To which is added a List of 
prominent Banks and Bankers throughout the United States. J. H. Hun- 
BELL, Editor and Compiler. J. H. Hubbell & Co., New York, 24 Park 
Place. 


How can any of our readers get along without the information promised in 
this title-page? and where can they get it if not in the book before us? 


Reports of Cases in Law and Equity determined in the Supreme Court of 
the State of Iowa. By Joun S. RuNNELLS, Reporter. Vol. Being Vol. 
XXXVIII. of the Series. Des Moines: Mills & Co., Law Publishers. 1875. 


Tuts volume contains the cases decided at the December term, 1873, and 
the June term, 1874; and with it Mr. Runnells makes his first appearance as 
a reporter. We are not, perhaps, able to form an entirely accurate judgment 
of his merits in this capacity, because he has endeavored in the present vol- 
ume to make his reports as brief as is consistent with accuracy, for the reason 
that he found the reports much in arrears, and his first effort is to bring out 
the unpublished decisions as soon as possible. On this account, with the con- 
currence of the court, the arguments of counsel have been omitted entirely. 
Still we are satisfied, on the evidence of the volume before us, that the new 
reporter understands how to do his work well, and that the influence of his 
example will be good. The names which he has given his cases are short, 
but long enough to identify them. He avoids alike the unnecessary orna- 
ments which some reporters preserve, and the excessive brevity which has 
given to some of the cases decided by the Supreme Court of the United 
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States titles about as distinctive as ‘* Plaintiff v. Defendant."’ His head-notes 
and his statements of the cases are models of concise accuracy. We find in 
the volume no trace of padding; but, on the contrary, it is an excellent speci- 
men of honest business-like reporting. We are satisfied, that, under Mr. Run- 
nells, the Iowa Reports will attain a high rank. 


Reports of Cases arqued and determined in the Supreme Court of the State of 
Wisconsin, with Tables of the Cases and Principal Matters. O. M. Con- 
oveR, Official Reporter. Vol. XXXVI. Containing cases determined at 
the June Term, 1574, and the January Term, 1875. Chicago: Callaghan 
& Co., Law Publishers. 1575. 


Tus volume opens with an account of the proceedings on the occasion of 
the presentation by Mr. E. Mariner, to the court, of a portrait of the late 
Hon. Byron Paine, one of the justices of the court. 

We have had occasion hitherto to speak well of this series of reports; and 
we find in the volume before us evidence of conscientious and skilful labor. 
Our only criticism would be, that Mr. Conover was inclined to be too diffuse in 
his head-notes. They are usually well stated; but often they cover too much 
ground, and sometimes include matters irrelevant to the decision. Even if 
the court does say in its opinion that a certain policy of insurance is to be 
governed by the rules of law applicable to written instruments, it seems hardly 
necessary for the reporter to make, as he does at p. 159, a long head-note out 
of that proposition. The opinions reported are well reasoned, logical, and of 
evident authority. The opinion of Ryan, C. J., in Craker v. Chicago & North- 
western Ry. Co., p. 657, is lively reading. This was an. action of tort. De- 
fendant’s conductor kissed the plaintiff, with force and against her will, 
while she was a passenger, and alone with him in the car. The court hold the 
defendant liable in the action, and decline to say that $1,000 is excessive dam- 
ages; and the chief justice is almost eloquent in his denunciations, apply- 
ing the doctrine of respondeat superior with such force, that the plaintiff must 
perceive, after reading his opinion, that she has been actually kissed by a 
railroad corporation. 
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American Reports. Edited by Isaac Grant Thompson. Vol. 15. 8vo, sheep, $6,00. 
John D. Parsons, Jr., Albany. 

Barbour’s Treatise on the Practice of the High Court of Chancery. Second edition. 
In three volumes. Vol. 8. 8vo, sheep, $7.50. Banks & Brothers, New York. 

Baxter’s Law and Practice of the Supreme Court of Judicature; containing the 
Judicature Acts of 1873 and 1875, &c. Second edition. Post 8vo, cloth, 10s. 
Butterworths, London. 

Bigelow’s Leading Cases on the Law of Torts, determined by the Courts of America 
and England. With Notes. 8vo, sheep, $6.00. Little, Brown, & Co., Boston. 

Bishop’s Commentaries on the Law of Married Women under the Statutes of the 
several States, and at Common Law and in Equity. Vol. 2, completing the 
work. 8vo, sheep, $6.00. Little, Brown, & Co., Boston. 

Brice’s Ultra Vires ; being an Investigation of the Principles which limit the Capaci- 
ties, Powers, and Liabilities of Corporations, and more especially of Joint-stock 
Companies. With Notes and References to American Cases, by Ashbel Green. 
8vo, sheep, $7.50. Baker, Voorhis, & Co., New York. 

Brown’s Law Dictionary for the Use of Students and the Legal Profession. With 
numerous additions and corrections by A. P. Sprague. 8vo, sheep, $4.00. John 
D. Parsons, Jr., Albany. 

Connecticut Reports. Vol. 41. (Hooker.) 8vo, sheep, $5.00. Hartford. 

English Reports. Edited by Nathaniel C. Moak. Vol. 10. 8vo, sheep, $6.00. 
William Gould & Son, Albany. 

Georgia Reports. Vol. 51. (Jackson.) 8vo, sheep, $7.60. J. W. Burke & Co., 
Macon. 

Hilliard’s Law of Taxation. 8vo, sheep, $6.00. Little, Brown, & Co., Boston. 

Holdsworth’s Supreme Court of Judicature Acts, 1873 and 1875. 12mo, cloth, 6s. 
George Routledge & Sons, London. 

Hubbell’s Legal Directory for Lawyers and Business-Men, 1875-6. 8vo, sheep, 
$5.00. J. H. Hubbell & Co., New York. 

Illinois Reports. Vol. 67. (Freeman.) 8vo, sheep, $5.50. Springfield. 

Indemaur’s Epitome of Leading Common-Law Cases. Third edition. 8vo, cloth, 
6s. Stevens & Haynes, London. 

Indemaur’s Students’ Guide to the Supreme Court of Judicature Acts, 1873 and 1875. 
Questions and Answers. 8vo, cloth, 6s. Stevens & Haynes, London. 

Indiana Reports. Vol. 45. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Iowa Reports. Vols. 38 and 39. (Runnells.) Each 8vo, sheep, $5.00. Des Moines. 

Kansas Reports. Vol. 13. (Webb.) 8vo, sheep, $6.00. Topeka. 

Kentucky Reports. Vol. 10. (Bush.) 8vo, sheep, $6.00. John P. Morton & Co., 
Louisville. 
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Lely & Foulke’s Judicature Acts, 1873 and 1875. Post 8vo, cloth, 14s. Sweet, 
London. 

McAdam’s Rights, Remedies, and Liabilities of Landlord and Tenanf. 8vo, sheep, 
$5.50. Diossy & Co., New York. 

MacArthur’s Reports of Cases argued and determined in the Supreme Court of 
the District of Columbia. vo, sheep, $5.00. W. H.& O. H. Morrison, Wash- 
ington. 

McCrary’s Treatise on the American Law of Elections. 8vo, sheep, $5.00. R. B. 
Ogden, Keokuk. 

Massachusetts Reports. Vol. 117. (Lathrop.) 8vo, sheep, $5.50. H. O. Hough- 
ton & Co., Cambridge. 

Missouri Reports. Vol. 59. (Post.) 8vo, sheep, $4.50. W. J. Gilbert, St. Louis. 

Morgan’s Law of Literature. Vol. 2. 8vo, sheep, $7.50. James Cockcroft & Co., 
New York. . 

New Hampshire Reports. Vol. 54. (Shirley.) 8vo, sheep, $4.25. Josiah B. San- 
born, Concord. 

New York Reports. Howard’s Practice, Vol. 49. 8vo, sheep, $4.50. William Gould 
& Son; Albany. 

New York Superior Court Reports. Vol. 39. (Jones & Spencer, Vol. 7.) 8vo, 
sheep, $7.00. Diossy & Co., New York. 

Powell’s Principles and Practice of the Law of Evidence. Fourth Edition. Post 8vo, 
cloth, 18s. Butterworths, London. 

Rogers’ Law and Practice of the Supreme Court of Judicature. 8vo, cloth, 21s. 
Butterworths, London. 

Smyth’s Law of Homestead and Exemptions. 8vo, sheep, $5.00. Sumner Whitney 
& Co., San Francisco. 

Spear’s Legal-Tender Acts, considered in relation to their Constitutionality and their 
Political Economy. 8vo, paper, 75 cents. Baker, Voorhis, & Co., New York. 

Stuart’s Cases, selected from those heard and determined in the Vice-Admiralty 
Court of Quebec. 8vo, paper, 50s. Stevens & Sons, London. 

Tennessee Chancery Reports. Vol. 1. (Cooper.) 8vo, sheep, $5.00. G. I. Jones & 
Co., St. Louis. 

Texas Digest. Paschal’s Digest of Decisions of the Supreme Court of Texas. 
Vol. 3. Royal 8vo, sheep, $15.00. E. H. Cushing, Houston. 

United States Circuit Court Reports. Second Circuit, Blatchford. Vol. 12. 8vo,law 
sheep, $7.50. Baker, Voorhis, & Co., New York. 

United States Circuit Court Reports. Fifth Circuit. Vol. 1. (Woods.) 8vo, sheep, 
$7.50. Callaghan & Co., Chicago. 

United States Court of Claims Reports. Vol. 10. (Nott & Hopkins.) 8vo, sheep, 
$6.00. W. H. & O. H. Morrison, Washington. 
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UNITED STATES. 


Tne Supreme Court Reports. — Mr. John William Wallace, who has 
been the Reporter of the decisions of the Supreme Court since 1863, has 
presented his resignation, which is to take effect upon the completion and 
publication of the twenty-second volume of his Reports. Mr. Howard pub- 
lished twenty-four volumes while he held the position : with this exception, 
Mr. Wallace has issued more volumes than any of those who went before 
him. Although the Supreme Court has not been fortunate in its reporters, 
Mr. Wallace cannot be compared favorably with any of his predecessors ; 
much less has he approached the standard of what a reporter ought to be. In 
one of the earliest numbers of this Review (vol. i. p. 229), we expressed our 
opinion of the three first volumes of his Reports; and it would be difficult to 
find terms of censure too harsh to apply to them. Since that time, there has 
certainly been an improvement. The Reporter has confined himself, much 
more than formerly, to matters relating to the cases reported. The vulgar and 
impertinent comments which were once so common have not lately occurred. 
Still the experience of twelve years, so far from making him a good reporter, 
has rather tended to demonstrate his unfitness for the task of reporting judi- 
cial decisions ; and it was with a feeling far from regret that we heard of his 
resignation. 

Compared with any reports of acknowledged excellence, — such as Binney’s 
Reports in Pennsylvania, or Metcalf’s Reports in Massachusetts, not to 
mention those of any living person, — it is easy to see in what Wallace’s Reports 
are wanting. The clearness of expression, the simplicity of language, and 
the conciseness of style, which are essential in properly prepared reports of 
cases, are absent. Instead of these, he employs an easy, prolix, rambling 
style, which we should regard as better suited to a sensational magazine or 
newspaper, with the tendency of a newspaper reporter to introduce here and 
there irrelevant expressions of his own opinion, or a running comment on the 
facts he is stating. His sentences, even when they are expressed in correct 
English, are often involved and confused. He has apparently a great aversion 
to the use of short and simple words and phrases. He even gives the name of 
‘syllabus ’’ to the note at the beginning of each case, which has long been 
generally known as the ‘‘ head-note,’’ or ‘ marginal-note.”” In the names of 
the cases themselves, he does not follow the established custom of designating 
them by the names of the first plaintiff and the first defendant. Instead of 
these, he often gives them fanciful names, which are not by any means always 
appropriate. The following are some of the titles : ‘‘ The New York Indians," 
‘* Henderson’s Distilled Spirits,’’ Case of the State Freight-Tax,”’ Slaugh- 
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ter-House Cases,’’ ‘* Twenty per cent. Cases.’ The cases of Knoz v. Lee, and 
Parker vy. Davis, 12 Wall. 457, are entitled ‘* Legal Tender Cases; ’’ but that 
name is no more peculiarly appropriate to them than it is to Bronson vy. 
Rodes, Hepburn y. Griswold, and others involving questions under the Legal- 
Tender Acts. The case of Florence Sewing Machine Company vy. Grover and 
Baker Sewing Machine Company (110 Mass. 70), which was taken to the 
Supreme Court by writ of error, is called ‘‘ Case of the Sewing Machine 
Companies :*’ the point involved was, whether the action could be removed 
from a State court to the Circuit Court of the United States. When a cor- 
poration is a party which should be named in the title, a general designation, 
such as ‘* Express Company ”’ or ‘** Railroad Company,”’ is used instead of its 
name. In this way, Zhe United States Express Company v. Ware is called 
Express Company v. Ware; The Florida Railroad Company v. Smith is called 
Railroad Company v. Smith; The First National Bank of Troy v. Cooper is 
called Bank y. Cooper. This nomenclature, applied to the case of The National 
Bank of Commerce of Boston y. The Merchants’ National Bank of Memphis, 
mentioned below, would give the title of Bank v. Bank. These innovations are 
not improvements, and serve no useful purpose: on the contrary, they are 
much less convenient than the former practice. 

We have strong hopes, that, with the change of reporters, an entirely differ- 
ent style of reporting will be adopted. We should be very sorry to have any 
imitation of Wallace’s Reports; still more should we be sorry to have it 
supposed that they are a recognized example for American reports. 

The Supreme Court has appointed Mr. William T. Otto to be Reporter. 
Mr. Otto was formerly Assistant Secretary of the Interior, and is an arbitra- 
tor of the United States and Spanish Commission. 


Britt or LADING ACCOMPANIED BY BILL OF Excuance. — In The National 
Bank of Commerce of Boston vy. The Merchants’ National Bank of Memphis, an 
important point in mercantile law has been determined by the Supreme Court, 
reversing the judgment of the Circuit Court for the Massachusetts District. 
Certain cotton-brokers in Memphis, Tennessee, shipped cotton to Green and 
Travis, persons in Boston, and drew bills of exchange on them for the price. 
The brokers took bills of lading, deliverable ‘+ to order ’’ and delivered them 
with the bills of exchange to the Merchants’ National Bank of Memphis, by 
which the bills of exchange were discounted, and were then sent with the bills 
of lading to the National Bank of Commerce of Boston for collection. The 
latter presented the bills of exchange to Green and Travis for acceptance, 
and, upon their acceptance, delivered to them the bills of lading. An action 
was afterwards brought by the Merchants’ National Bank against the 
National Bank of Commerce for delivering the bills of lading before payment 
of the bills-of exchange. No other instructions were given to the defend- 
ant than that the bills were sent ‘‘ for collection.”” The Judge of the Cir- 
cuit Court directed the jury, that, under such circumstances, the bank 
receiving the bills would not be authorized to separate the bill of lading from 
the bill of exchange, and surrender it before the bill of exchange was paid ; 
and a verdict was given for the plaintiff, upon which judgment was entered. 
Mr. Justice Srrona delivered the judgment of the Supreme Court. 
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‘¢ The fundamental question in this case,’’ he says, ‘‘ is, whether a bill of 
lading of merchandise deliverable to order, when attached to a time draft, 
and forwarded with the draft to an agent for collection, without any special 
instructions, may be surrendered to the drawee on his acceptance of the draft, 
or whether the agent’s duty is to hold the bill of lading after the accept- 
ance for the payment. . . . What, then, was the duty of the defendants? 
Obviously, it was first to obtain the acceptance of the bills of exchange. But 
Green and Travis were not bound to accept, even though they had ordered 
the cotton, unless the bills of lading were delivered to them contemporane- 
ously with their acceptance. Their agreement with their vendors, the ship- 
pers, secured them against such an obligation. Moreover, independently of 
this agreement, the drafts upon their face showed that they had been drawn 
upon the cotton covered by the bills of lading. Both the plaintiffs, and their 
agents the defendants, were thus informed that the bills were not drawn upon 
any funds of the drawers in the hands of Green and Travis, and that they 
were expected to be paid out of the proceeds of the cotton. But how could 
they be paid out of the proceeds of the cotton, if the bills of lading were with- 
held? Withholding them, therefore, would defeat alike the expectation and 
the intent of the drawers of the bill. Hence, were there nothing more, it 
would seem that a drawer’s agent to collect a time-bill, without further in- 
structions, would not be justified in refusing to surrender the property against 
which the bill was drawn, after its acceptance, and thus disable the acceptor 
from making payment out of the property designated for that purpose. 

‘But it seems to be a natural inference, indeed a necessary implication, 
from a time-draft accompanied by a bill of lading indorsed in blank, that the 
merchandise (which in this case was cotton) specified in the bill was sold on 
credit, to be paid for by the accepted draft, or that the draft is a demand for 
an advance on the shipment, or that the transaction is a consignment to be 
sold by the drawee on account of the shipper. It is difficult to conceive of 
any other meaning the instruments can have. If so, in the absence of any 
express arrangement to the contrary, the acceptor, if a purchaser, is clearly 
entitled to the possession of the goods on his accepting the bill, and thus giv- 
ing the vendor a completed contract for payment. This would not be doubted, 
if, instead of an acceptance, he had given a promissory note for the goods, 
payable at the expiration of tlie stipulated credit. In such a case, it is clear 
the vendor could not retain possession of the subject of the sale, after receiving 
the note for the price. The idea of a sale on credit is, that the vendee is to 
have the thing sold on his assumption to pay, and before actual payment. . . . 
Therefore, in a case where the drawing of a time-draft against a consign- 
ment raises the implication that the goods consigned have been sold on credit, 
the agent to whom the draft to be accepted and the bill of lading to be deliv- 
ered have been intrusted, cannot reasonably be required to know, without 
instruction, that the transaction is not what it purports to be. He has no 
right to assume, and act on the assumption, that the vendee’s term of credit 
must expire before he can have the goods, and that he is bound to accept the 
draft; thus making himself absolutely responsible for the sum named therein, 
and relying upon the vendor’s engagement to deliver at a future time. This 
would be treating a sale on credit as a mere executory contract to sell at a 
subsequent date.”’ 
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‘* Tt is said, that, if the plaintiffs were not entitled to retain the bills of 
lading as a security for the payment of the drafts after their acceptance, their 
only security for payment was the undertaking of the drawees, who were with- 
out means, and the promise of the acceptors, of whose standing and credit they 
knew nothing. This may be true; though they did know that the acceptors 
had previously promptly met their acceptances, which were numerous, and 
large in amount. But, if they did not choose to rely solely on the responsi- 
bility of the acceptors and drawers, they had it in their power to instruct 
their agents not to deliver the cotton until the drafts were. paid. Such instrue- 
tions are not infrequently given in case of time-drafts against consignments; 
and the fact that they are given tends to show that in the commercial com- 
munity it is understood, without them, agents for collection would be obliged 
to give over the bills of lading on acceptance of the draft. Such instructions 
would be wholly unnecessary, if it is the duty of such agents to hold the bills 
of lading as securities for the ultimate payment.’’ 


Usury unpeR tHe Natronat Bayk Act. — A question, interesting 
principally to national banks, has been finally set at rest in The Farmers’ and 
Mechanics’ National Bank of Buffalo vy. Dearing, upon a writ of error from the 
Court of Appeals of New York. The 30th section of the National Bank Act 
of 1864 (Rev. Sts. s. 5198) establishes certain penalties for usury. It was de- 
termined in this case that the penalties thus declared were the only penalties 
for usury to which national banks were subject, and that the States could ex- 
ercise no control over them, and could not impose upon them any other pe- 
nalties. This decision is substantially in accordance with decisions of the 
Supreme Courts of Massachusetts and Ohio, and overrules the contrary de- 
cision of the Court of Appeals of New York. Central National Bank v. Pratt, 
115 Mass. 539; First National Bank of Columbus v. Garlinghouse, 22 Ohio St. 
492; First National Bank of Whitehall vy. Lamb, 50 N. Y. 95. As the penal- 
ties for usury fixed by the National Bank Act extend only to a forfeiture of 
the interest if unpaid, or the recovery of double the interest if paid, and are 
therefore much lighter than those imposed by State laws where usury laws 
still exist, it is undoubtedly preferable that the former should be uniformly 
and exclusively applicable to national banks. But it shows how far our legis- 
lation is behind the spirit of the age, and even’of our own institutions, that 
any such antiquated and foolish restraint on the freedom of contract should 
still be imposed by the laws of the United States. 


CALIFORNIA. 


PayMentT oF Cueck. — A well-considered judgment has been delivered 
by the Supreme Court in The National Gold Bank and Trust Co. v. McDonald, 
upon the question whether a check deposited in the bank upon which it is 
drawn is to be deemed paid as soon as it is credited to the depositor in his 
pass-book. The defendant, McDonald, had a general account with the plain- 
tiff, which he had overdrawn. Just before the close of banking-hours, one 
day, he delivered to the receiving teller his pass-book and a check for $785, 
drawn upon the plaintiff by a person named Barton. The teller took the check, 
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and entered a credit for the amount in the pass-book. Barton had, at this 
time, overdrawn his account, and had no funds in the bank, then or after- 
wards. About an hour after this the plaintiff returned the check to 
McDonald, notifying him that Barton had no funds in the bank, and that the 
check was not good. McDonald refused to receive it, saying that the bank 
had accepted it as cash, and placed it to his credit. He therefore paid into 
the bank a sum sufficient, together with the amount of the check ($785), to 
pay the amount which he had overdrawn, and the bank brought an action for 
the $785. Mr. Justice Crockett, in delivering the judgment, cays: — 


“ At the trial the plaintiff proved, subject to the defendant’s objection, that for 
many years there had been a usage in all the banks of San Francisco, by which, 
when checks were presented by a depositor to the receiving teller for deposit, he 
received the checks, whether drawn on that or another bank, and entered a credit 
for them in the pass-book ; that the bank then collected the checks, and, when paid, 
entered the proper credits to the depositor on the books of the bank; but if a 
check drawn on another bank was not paid on due presentation, or if it was ascer- 
tained within banking-hours on the same day that a check drawn on the same bank 
in which the deposit was made was not good for want of funds to the drawer’s credit, 
the usage was to return the check to the depositor, and cancel the credit in the pass- 
book. On the defendant’s motion this evidence was stricken out as inadmissible, and 
a judgment entered for the defendant, from which the plaintiff appeals. 

“ When checks on another bank are deposited with the receiving teller, and a 
credit for them entered in the pass-book, it is not contended that they are received 
as cash, or otherwise than for collection. If not paid on due presentation, they may 
be returned, and the credit in the pass-book cancelled. But it is insisted that a dif- 
ferent rule obtains in respect to checks drawn on the same bank; and the argument 
is, that the officers of the bank must be presumed to know and are chargeable with 
notice of the fact, whetlier the drawer has funds to his credit when the check is of- 
fered for deposit ; that if in fact he has no funds to his credit, and the receiving 
teller nevertheless receives the check and enters a credit for it in the pass-book, the 
bank must be held to have adopted the check, and to have received it as cash, assum- 
ing the risk of its being made good, and of the solvency of the drawer. The 
argument assumes that the mere fact of the receipt of the check by the receiving 
teller, and the entry of it in the pass-book, of itself implies an agreement by the 
bank to accept it as cash, and is to be deemed in law as equivalent to the pay- 
ment of the check. The proof shows that nothing more was done in this case. The 
check was handed by the defendant’s clerk to the receiving teller, together with the 
pass-book, without any remark so far as is shown by the evidence ; and the teller 
made the entry in the pass-book, and handed it back. If any thing more occurred, 
the evidence fails to disclose it. Does this transaction, of itse/f, import an agreement 
by the bank to accept the check as cash? Is it, in law, equivalent to a payment of the 
check? ‘There can be no doubt that if the bank, through its teller, expressly, or by 
reasonable implication from his acts and declarations at the time, agrees to accept the 
check as cash, and to enter a credit to the depositor for the amount, it will be bound 
by the agreement, whether the drawer of the check has funds to his credit or not. 
But the question here is, whether the mere receipt of the check by the teller and the 
entry in the pass-book, nothing more being said or done, of itself constitutes in law, 
or is to be deemed equivalent to, such an agreement.” 


After an examination of authorities, the judgment proceeds: — 


“The rule we intend to lay down is, that when a check on the same bank is pre- 
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sented by a depositor with his pass-book to the receiving teller, who merely receives 
the check and notes it in the pass-book, nothing more being said or done, this does not, 


of itself, raise a presumption that the check was received'as cash, or otherwise than 
for collection. 


“ But itis contended that the late case of Oddie vy. The National City Bank, 45 N.Y. 
735, is strictly analogous to the case at bar, and should be deemed conclusive of 
the questions involved here. But the opinion of the court in that case must be con- 
strued with reference to the facts proved; which, in some important particulars, were 
yuite different from the facts of the present case. In that case, after the check was 
deposited, and at a later hour of the same day, the drawer deposited a sum much 
more than sufficient to pay the check, and which was paid out on other checks, or 
applied to make good a previous over-draft. There are material discrepancies in the 
two cases; and the New-York case may well have been decided against the bank, on 
the sole ground that it misapplied the fund deposited afer the check was received. 
All that was said by the Court on points not necessarily involved in the decision of 
the cause, was, at most, but obiter dictum ; and, notwithstanding our great respect for 
the learning and ability of that Court, we must decline to follow it, in so far as it shall 


appear, if at all, that in the course of its opinion it has stated propositions incon- 
sistent with those we have announced.” 


. 


ILLINOIS. 


Promissory Note. SIGNATURE OBTAINED BY FrAuD. — The Central 
Law Journal publishes the judgment of the Supreme Court in the case of 
Sims v. Bice, to be reported in Vol. 67 of Illinois Reports. The action was 
brought on a promissory note by bona fide holders before maturity against 
the maker, whose defence was that his signature had been obtained by fraud. 
He was ploughing in his field with a pair of young mules at the time when 
the note was given; and a person who was acting as agent for a manufacturing 
company pretended to give him the appointment of local agent to sell ma- 
chines for the company, and asked him to sign a paper stating his ownership 
of the farm, that the company might see that he was a responsible person. 
The paper was double the size of the note: the defendant said that he could 
read with difficulty, and signed it, supposing it to be what it was represented. 
The jury found for the defendant; and the Court held, that although a person 
who executes a note ‘* must be diligent and use all reasonable means to pre- 
vent a fraud, or he will be liable to innocent purchasers before maturity,” 
yet the evidence tended strongly to show that the defendant had acted as pru- 
dent men usually do, and to sustain the verdict. 

This case involves the same principle as Foster vy. Mackinnon, L. R. 
4 C. P. 704, in which a gentleman, far advanced in years, was induced to put 
his name on the back of a bill of exchange, by a fraudulent representation 
that it was a guarantee similar to one which he had given before. The ‘jury 
was instructed that if the signature ‘‘ was obtained upon a fraudulent repre- 
sentation that it- was a guarantee, and the defendant signed it without know- 
ing that it was a bill, and under the belief that it was a guarantee, and if the 
defendant was not guilty of any negligence in so signing the paper, he was 
entitled to the verdict.’? The Court held that this direction was right. Mr. 
Justice Byes, in a considered judgment, says: ‘‘ It seems plain, on principle 
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and authority, that if a blind man, or a man who cannot read, or who for 
some reason (not implying negligence) forbears to read, has a written con- 
tract falsely read over to him, the reader misreading to such a degree that 
the written contract is of a nature altogether different from the contract pre- 
tended to be read from the paper which the blind or illiterate man afterwards 
signs, then, at least if there be no negligence, the signature so obtained is of 
noforce. And it is invalid, not merely on the ground of fraud, where fraud 
exists, but on the ground that the mind of the signer did not accompany the 
signature; in other words, that he never intended to sign, and therefore, in 
contemplation of law, never did sign, the contract to which his name is ap- 
pended.” 


Mr. Justice McAuutster, having been appointed Circuit Judge of Cook 
County, has resigned his seat on the bench of the Supreme Court. In a letter 
communicating his resignation to the Governor, he explains the circumstances 
which led him to take this step. These circumstances, he says, arise chiefly 
from the constitution of the Supreme Court itself, resulting in inequality of 
labor and responsibility among its members. The State is divided into seven 
districts, from each of which a judge is elected; and the Constitution requires 
each judge to reside in the district in which he iselected. Hence an unwritten 
rule has come into force by which each judge must attend to all the business 
which arises in his district. This, he thinks, was a serious mistake. The 
business of the Court has increased, until it exceeds seven hundred cases a 
year, in which opinions are required to be written, — that is, more than a hun- 
dred for each judge, — while the terms of the Court occupy five months of the 
year. The multifarious incidents of this great mass of business are described. 
Against this load he contended until visited with paralysis of the optic nerve 
of one eye, with indications of a similar affection in the other. He then 
sought to be transferred to the office of Circuit Judge, ‘* where, though the 
labors will be arduous, they will not require that kind of application which 
outraged Nature has so sternly inhibited.’’ The learned judge adds: * In 
point of theoretical dignity, the transition is a step downwards: in life’s higher 
hopes it is a blight, and disappointed ambition might excusably cause a tear. 
But then the hand which helps me down, though so powerful, has been so 
gently given, that, when I think of the slavery from which I have escaped, the 
descent is made with but few pangs of mortification. Aside from my duty to 
my family, I have now two prominent objects of life, — one to fulfil my obliga- 
tions of gratitude to the city of Chicago and Cook County, the other to pity 
my successor in the Supreme Court.”’ 


MARYLAND. 


Principat AND AGENT. Commission. — The recent case of Raisin v. Clark, 
in the Court of Appeals, involved the question, whether a real-estate broker 
could, under the circumstances, recover payment of a commission from both 
vendor and vendee. The plaintiff, a real-estate broker, was employed by a 
Mr. Cooper to sell a farm. He advertised it; and the defendant, seeing the 
advertisement, applied to him, and proposed to exchange for the farm a house 
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belonging to her in the city. The exchange was made, and the plaintiff re- 
ceived from Cooper his commission of two and a half per cent. of the value of 
the property exchanged. He demanded a like commission from the defend- 
ant, and brought an action to recover it. This claim was placed upon two 
grounds: (1) an express agreement with the defendant; and (2) an alleged 
usage among brokers in Baltimore to charge each party, upon exchanges of 
real estate, a commission of two and a half per cent. The Court held that he 
was not entitled to recover upon either of these grounds. It being conceded, 
says the Court, that he was Cooper’s agent to sell the farm, and that the 
alleged agreement, if made at all, was entered into while this employment 
continued, he could not lawfully become the agent of the purchaser. It isa 
general rule, that a person cannot, in an agency of this kind, act as agent or 
broker of both parties in the same transaction, because there is a necessary 
conflict between the two interests; and the law will not permit an agent of the 
vendor, while his employment continues, to assume the essentially inconsistent 
and repugnant relation of agent for the purchaser. 

In the judgment of the court, the case of Morison v. Thompson, L. R. 
9 Q. B. 480, is chiefly relied on, and is stated at some length. A Massachusetts 
case, Furnsworth vy. Hemmer, 1 Allen 494, is more in point. In this case, also, 
the plaintiff was a real-estate broker, and was employed by a Mrs. Cooper to 
sell or exchange a piece of real estate: afterwards he was employed by the 
defendant to perform the same service for him in respect of another piece of 
real estate. An exchange was effected by the plaintiff’s aid, and he_charged 
a commission to each. It did not appear that the defendant knew he was 
acting for Mrs. Cooper. He offered evidence of a custom among real-estate 
brokers in Boston to charge a commission to both parties in such cases. The 
Court declared that this evidence was inadmissible, saying, that when the 
same person attempts to act for two others whose interests are essentially 
adverse, he is guilty of a breach of contract; and he commits a fraud on his 
principals in undertaking, without their assent or knowledge, to act as their 
mutual agent. What seems to be a material distinction between this case and 
that of Raisin vy. Clark is, that in the latter the defendant, when he employed 
the broker and promised to pay him, knew that the latter was also employed 
by Cooper. No fraud, therefore, was practised upon the defendant, who had 
the benefit of the services which he had contracted for. 

The case of Morison v. Thompson, L. R. 9 Q. B. 480, cited by the Court, 
involved other considerations. The action was brought by a principal against 
his agent, to recover, as money received to his use, a sum of money which the 
agent had received by way of commission from another person. The defendant 
was a broker, and acted as agent for the plaintiff in the purchase of a ship, 
and the seller’s agent paid him £225 on the completion of the sale. The Court 
held that the profits directly or indirectly made in the course of or in connec- 
tion with his employment by a servant or agent, without the sanction of the 
master or principal, belong absolutely to the master or principal; and that 
this money was in the defendant’s hands, subject to an immediate duty to 
hand it over to his employer, and must consequently be recoverable in an 
action for money had and received. 


MASSACHUSETTS. 


Tue Hon. Jonn WELLS, one of the Justices of the Supreme Judicial Court, 
died of pneumonia, in Salem, on the 23d of November last, at the age of fifty- 
six. He had gone to Salem with his associates, nearly three weeks before, 
to hold the law-term of the Court for the county of Essex; was taken ill 
the same day; and, after a long and painful illness, died at the house of his 
friend, George Wheatland, Esq. Since the death of Governor Andrew, in 
1867, there has been no similar instance in Massachusetts of such a general 
feeling of grief and disappointment at a public man’s loss in his prime and 
in the full vigor of his intellect; and the widespread sensation of almost 
personal bereavement which has prevailed shows that he whom they mourned 
was no ordinary man, and one of whom more than a passing notice is demanded. 

Judge Wells was the son of the Hon. Noah Wells, a highly respected and 
influential farmer in Rowe, Mass., of a strongly marked character, who was 
repeatedly sent by his fellow-townsmen to represent them in the General 
Court; and was, in 1842, also a member of the State Senate from Franklin 
County. The son was born Feb. 17, 1819, and, after a preparatory educa- 
tion at country schools, entered Williams College in 1834, and graduated, 
with the valedictory address, in 1838. His future colleague, Mr. Justice Colt, 
was his classmate and room-mate; and Mr. Justice Field, of the Supreme 
Court of the United States, was in the immediately preceding class. The in- 
fluence of Dr. Hopkins, then recently appointed president, great over the 
characters of all his pupils for thirty years, who were capable of being 
impressed by it, was very apparent in the career of this, one of the earliest and 
most distinguished of them. Mr. Wells acquired under him a taste for moral 
and metaphysical science that followed him through life, characterized his foren- 
sic arguments, and shows itself very plainly in his judicial opinions. In his char- 
acter, too, may be perceived the influence of his instructor’s favorite advice to 
his pupils, that each should develop his own character, without trying to fashion 
himself to some other model; and that it was essential to this end that he 
should be cautious but independent and self-reliant in forming his opinions, 
and, when once formed, courageous in maintaining them until himself hon- 
estly convinced of their error. 

After leaving college, Mr. Wells taught a school at Newport, R.I., for a 
year, and then applied himself to the study of the law, first in the office of 
Messrs. Daniel Wells and George T. Davis at Greenfield, and afterwards at 
the Law School of Harvard University. How laboriously and faithfully he 
studied his profession, and how intelligently he comprehended its principles, 
is proved by his success in after-life. When he came to its practice, he was 
undoubtedly a good lawyer. He was admitted to the bar in 1841, and estab- 
lished himself in the growing manufacturing town of Chicopee, near Spring- 
field. This was his home until he removed to the neighborhood of Boston, on 
his appointment to the Supreme Bench; but he removed his office, in 1860, to 
Springfield. His progress at the bar was slow. His name does not appear in 
the Reports until 1844, and then disappears till 1816; but it is noticeable, as 
a proof of how ably and carefully he from tie first argued his cases, that, in 
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every one of the half-dozen that he argued while Judge Metcalf was reporter, 
that famous lawyer reported the argument; and the Court, including Chief 
Justice Shaw and Mr. Justice Wilde, when deciding against him, always 
treated his arguments as deserving respectful and careful consideration. For 
some years, at Chicopee, Mr. George M. Stearns was his partner: after he 
removed to Springfield, he associated himself with Mr. Augustus L. Soule. 

Although his rise was slow, it was steady and permanent. His business 
gradually extended into Hampshire and Franklin Counties; and he was, for 
some years before leaving the bar, its leader in Hampden County, and with- 
out a superior in Western Massachusetts. In all local procedure, in common 
law, in the law of real property, and in criminal law to some extent, his prac- 
tice gave him experience; but equity, probate, and insolvency were probably, 
from the first, his favorite studies. In 1858, on the union of the judgeships 
of the Courts of Probate and Insolvency, he was appointed the first judge of 
the two for his county, and added greatly to his reputation by the manner in 
which he performed the delicate duties attaching in Massachusetts to this posi- 
tion, until increasing practice compelled him to resign it in 1864. 

In 1849, 1851, 1857, and 1865, Mr. Wells represented Chicopee with dis- 
tinction in the General Court, particularly the last year, when he was chiefly 
instrumental in defeating a bill before the Legislature for the equalization of 
all bounties to the volunteers during the war, which, unsound and pernicious 
as was the measure, was, at the time, so popular, and so warmly supported by 
persons who ought to have known better, that there was great danger of its 
passing, and the direst threats of future defeat and political death were held 
out against those who had the courage to oppose it; and, in Mr. Wells’s case, 
opposition to it defeated him for re-election in a town even where he was so 
well known and beloved as he was in Chicopee. In 1864 he was one of the 
Presidential Electors of Massachusetts who cast their votes for President Lin- 
coln. In September, 1866, Governor Bullock selected him, at the unanimous 
request of the bar of Western Massachusetts, for the seat on the Supreme 
Bench made vacant by the death of Mr. Justice Dewey, —a position which 
all who knew him had felt, for many years, must ultimately become his. 

From the time that he took his seat on this bench, Judge Wells’s reputa- 
tion was steadily growing, until he had made himself one of the best judges in 
the country, and left a reputation seldom equalled, and more seldom surpassed, 
by any in the list of his distinguished predecessors. A delicate and slightly 
consumptive figure, a reserved and quiet manner, and a mild voice, while they’ 
indicated lack of robustness in constitution, greatly misled any one who ima- 
gined that this was accompanied by any lack of intellectual strength or inde- 
pendence. His clear, well-trained, well-balanced mind, cautious and careful, 
but never unsteady or vacillating in its processes, surely grasped the question 
presented to it; and a remarkably subtle and discriminating power of analysis 
just as surely dissected it. The principle underlying any legal proposition was 
the thing he sought for. Elaborate citation of authorities seldom appears in 
his opinions. When cases were cited, it was for the purpose of examining 
them, and testing their decisions by the principle that he had already discov- 
ered was applicable to the subject-matter. Next to his great analytical 
power, the most distinguishing mark of his judicial opinions is his precision 
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of statement. His style, deficient, perhaps, in ease and grace, is strong, clear, 
and accurate, —a true index of his mind, — and, like each of his characteristics, 
in entire harmony with the rest; and seldom, if ever, failed to convey accu- 
rately and distinctly his meaning. 

His practice had covered most branches of the law, except those questions 
of mercantile law not arising in the inland counties to which it was confined ; 
and his experience in the Legislature had gained for him no small knowledge 
of legislation, administration, and practical government. On the bench the 
breadth of his legal investigations was greatly extended; but his strongest 
departments were those with which his practice at the bar had made him famil- 
iar. When he discussed new questions, his metaphysical acumen enabled him 
to apply, with clearness and accuracy, well-established principles to their 
decision ; and in these as in other cases, convinced of the correctness of his 
premises, he proceeded with unflinching courage to his logical conclusions. 
His extreme conscientiousness, his patience of labor, and his careful attention 
to the minute details of every subject brought before him, were equally con- 
spicuous in his professional and judicial career. Superficial and slovenly prep- 
aration of cases, particularly in equity, annoyed him extremely. Methodical 
and painstaking himself, he expected the same qualities in counsel, not because 
the want of them gave him trouble, but because he regarded them as essential 
to the orderly and faithful administration of justice. This extreme careful- 
ness, and attention to details, prevented his being a very quick or rapid judge. 
It took time to try or argue any case before him; but counsel and litigants 
were assured of a patient, thorough, and impartial hearing, and of as prompt 
a decision as was compatible with a complete mastery of the subject. Although 
nisi prius work was not so much to his taste as other branches of his labors, 
and his extreme subtlety of mind placed him at some disadvantage in address- 
ing juries, he succeeded here as in every thing he undertook, and presided more 
than once with distinction at the trial of difficult and exciting capital cases. 

His opinions, beginning with the 13th of Allen, extend through twenty five 
or six volumes of reports, and will remain an enduring monument of great 
judicial powers. If we were asked to name three as particularly displaying 
these, we should perhaps select Glass v. Hulbert, 102 Mass. 24, we believe his 
most elaborate judgment, covering twenty pages, and in which he discusses 
the powers of a court of equity to reform a contract relating to land, as af- 
fected by the Statute of Frauds, and analyzes carefully the very numerous cases 
in England and America ; Tra/fton v. Hawes, Ib. 533, upon the subject of a deed 
operating as a covenant to stand seised to the grantee’s use, — a most beautiful 
illustration of his peculiar characteristics; and the recent case of Lowell v. 
City of Boston, 111 Mass. 454, where he delivered the judgment of the Court, 
holding that the act of the Legislature authorizing the city of Boston to issue 
bonds, and lend the money raised thereby on mortgage to the sufferers by the 
great fire of November, 1872, was unconstitutional and void, as authorizing the 
use of the public credit, and, inferentially, of the power of taxation for private 
purposes. One characteristic shown in these really remarkable judgments is, 
that the writer was not easily frightened by authority. Many dicta and some 
decisions of eminent predecessors, and of many of the most distinguished 
judges of other courts, were cited and earnestly relied upon against the result 
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that the court reached, and, in the last-named case, enforced with all the 
power and ingenuity of the acknowledged head of the American bar. Both 
arguments and authorities were closely examined; and, as almost always hap- 
pens in the decisions of great judges, facts were found in the latter, which, 
when carefully examined, showed that the previous and seemingly hostile pre- 
cedents were clearly distinguishable from the case before him, and that care- 
lessly broad dicta must eithier be confined to the case under consideration, or 
be disregarded as extrajudicial and untenable. 

While, however, thus independent in following precedents, he was a very 
cautious judge. His temperament was essentially conservative, as much so in 
respect of judicial as of political and social questions. He believed in the rule 
stare decisis, and hesitated to depart from it. The same caution exhibited 
itself in his avoidance of extrajudicial utterances, and in his anxious limita- 
tion of legal principles when stating them. He was not, indeed, as has been 
said of some judges, afraid of a general proposition; but he was not ready to 
assume that any proposition, however correct as applying to the case before 
the court, was of general application. If this quality controlled him to a 
fault, and gives an appearance of narrowness to his reasoning, it was a fault 
in the right direction; and if he has left no broad discussions of the general 
principles of jurisprudence like Chief Justice Shaw’s, his opinions contain few 
dicta, which, as has so often happened to many showy judges, and sometimes 
even to the great Massachusetts Chief Justice himself, will have hereafter to 
be denied, qualified, or explained. 

But Judge Wells’s judicial character would be ill described without refer- 
ence to his moral qualities, which, more than any thing else, endeared him to 
all brought in contact with him. He was a man of very rare purity and dis- 
interestedness of character. Modest and retiring to a fault, distinction did 
not come to him so rapidly as to some others. Had he been more pushing, 
he might probably early have held important political positions; but he never 
sought these, nor did he seek or desire unduly the judicial position he subse- 
quently attained, although he must have felt, when it was conferred upon him, 
that he was occupying a place for which he was naturally qualified. His dis- 
position was earnest and serious. Every thing that he had to do, on or off 
the bench, was, with him, a matter of moral duty, and he did it with his 
might. Hence he disliked levity or indifference in the court-room. Chicanery, 
trickery, and dishonesty, either in the practice of the law or when exposed 
before him in ordinary business transactions, he regarded and treated with ° 
uncompromising severity. But, in other respects, severity was no part of his 
character: on the contrary, as has been well remarked of him, he was distin- 
guished for extreme kindness and tenderness of heart. His manners on the 
bench were courteous, patient, and unassuming, without any tincture of 
arrogance, superciliousness, or brusqueness, and showed that he was paying 
the deepest attention to counsel and witnesses. A natural dignity insured him 
all the respect and deference required in the administration of justice, and 
needed no factitious aid from an assumption of the same quality; while his 
simplicity of character prevented his easily taking offence. An occasional slight 
irritability of temper, lasting but for a few minutes, and pardonable, if not ex- 
cusable, in an overworked, anxious man, often suffering from feeble health, 
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and which left no permanent soreness, was the worst that any counsel ever 
complained of in him. To young practitioners coming before him early in 
their practice he was especially considerate, and, by suggestion and informa- 
tion, gave them all the assistance that he properly could in the conduct of 
their cases. 

The qualities which he displayed in court Judge Wells carried into private 
life. Like many New-England public men who have spent their lives in the 
country, he had an exalted idea of the importance of the town in government, 
and of the duty of every man to attend, and take part, if possible, in, all town 
and primary meetings. All town offices he cheerfully accepted as duties which 
no man had a right to shirk; and, as was related at the meeting of the bar 
called on his death, once took that of surveyor of highways in Chicopee, when 
a local quarrel made it difficult to fill the place. When his judicial duties re- 
quired him to reside near the capital of the Commonwealth, he fixed his home 
in Brookline; and there, as before, never failed to attend the meetings of the 
town. He acquired an influence there seldom permitted by a suburban town 
to a man who comes to live within it in later life. By his neighbors and 
townsmen he was universally beloved; and perhaps the greatest tribute paid 
at his decease to his excellent qualities was the crowded meeting, called by 
the selectmen of Brookline, to take action with respect to their great loss, and 
in which all parties, ages, and conditions united to do honor to his memory. 

The secret of this strong and conscientious sense of duty was his deep relig- 
ious nature. Brought up in the Unitarian faith, he always adhered to it 
with firmness and earnestness, without intolerance or bigotry. He was one of 
the founders of the Unitarian church in Chicopee, and for years took charge 
of the Sunday school and of the music; and, when he removed to Brookline, 
was equally punctual and attentive in the performances of all his religious 
duties. In charitable and benevolent movements he was always equally prom- 
inent. In the welfare of his denomination he took much interest; and, at the 
time of his death, was President of the American Unitarian Association. 

Delicate health, an absorbing devotion to his profession, and his natural 
shyness, prevented Judge Wells’s going much into general society. But he 
was an attentive neighbor, always accessible, and invariably cordial and cheer- 
ful in his greeting and conversation. He loved New England and his own 
State, was proud of their history, and believed in their institutions; but he 
was a New-Englander of the old school rather than of any of the more recent 
ones. Many ideas that are now erroneously supposed to be characteristic of Mas- 
sachusetts and of Boston did not command his assent. While the Whig party 
lasted, he belonged to that: afterwards he became a Republican, and remained 
firm in his general allegiance to it; but he belonged rather to its conservative 
than its radical wing. In political as in legal opinions, he was fearlessly in- 
dependent; and, when he disapproved of party measures, he did not hesitate 
to oppose them. 

It is needless to repeat that such a man made an excellent judge. Matur- 
ing slowly, his death, at the age of fifty-six, was ata period of life, that, in him, 
was little past the meridian; and, had he been spared for fifteen years more, 
he would undoubtedly have shown how far he was, at this age, from having 
attained his growth. His short judicial career was insufficient to give him 
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much reputation outside of Massachusetts; and as, in the increase in number 
of the States and the multiplicity of reports, lawyers are more and more 
confining themselves to the reports of the Federal and of their own courts, we 
cannot expect for him any great fame beyond the limits of his own Common- 
wealth. But within it he has permanently stamped himself upon our juris- 
prudence; and none who are now at the bar will ever forget his ability, 
courtesy, and purity. 

Judge Wells received the degree of Doctor of Laws from Williams College 
in 1870, and, at his death, was President of the Society of Alumni. He deliy- 
ered the address before the Alumni in 1869, and then advocated the elective 
system in collegiate studies. He married, in' 1850, Sophia, daughter of the late 
Hon. Edmund Dwight of Boston, who survives him, with a daughter and son. 


Tue Hon. Oris Purmires Lorp of Salem, for sixteen years one of the 
Justices of the Superior Court, has been appointed by the Governor to fill 
the vacancy caused by Judge Wells’s death. Judge Lord is a younger son of 
the late Nathaniel Lord, Esq., for many years Register of Probate for the 
County of Essex, and is now sixty-three years of age. He was educated at 
Amherst College, where he graduated in 1832; and afterwards took the de- 
gree of Bachelor of Laws at Harvard University. For many years he was the 
undisputed leader of the Essex bar; and for strength and dexterity in trying 
a cause to the jury, and for keen, incisive, vigorous logic in arguing questions 
of law, had few equals in the Commonwealth. He was also an active Whig 
politician, who was repeatedly sent to each branch of the General Court, and 
in 1854 was Speaker of the House of Representatives. In 1859, Governor 
Banks appointed Mr. Lord a Justice of the newly created Superior Court, 
where he has occupied a seat ever since. His tardy promotion, delayed by 
reason of his political opinions, which have been, since the breaking up of the 
Whig party, Democratic, has given general satisfaction to the great body of 
the legal profession, to whom the consideration of political opinions in judi- 
cial appointments is always disagreeable, and who like to see the highest 
State court filled with men of vigorous intellect and sturdy independence. 


Tue Hon. Turron Mercatr, formerly one of the Judges of the Supreme 
Judicial Court, died at Boston, on the 13th of November last, at the age of more 
than ninety-one years. He was born at Franklin, Massachusetts, on the 16th 
of October, 1784; and graduated at Brown University, in Rhode Island, - 
in 1805. He began the practice of the law at Dedham, and continued there 
until 1840; and during that time he held various offices, and, among others, 
that of Representative to the General Court. In 1540 he was appointed the 
Reporter of cases in the Supreme Court; and in that capacity he published 
thirteen volumes of Reports, comprising the decisions of that Court from 1540 
to 1547. In February, 1848, he was raised to a seat on the bench, which he 
retained for seventeen years, when he was led by his increasing infirmities to 
retire at the age of eighty-one. Besides his Reports, he edited and published 
Yelverton’s Reports, Maule and Selwyn’s Reports, Russell on Crimes, and 
other works. He also edited the General Laws of Massachusetts, in two vol- 
umes, from the adoption of the Constitution down to 1522, which he continued 
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in a third volume to the year 1331. Two years after his retirement from the 
bench, he published ‘* Metcalf on Contracts,’’ — a work which, he tells us in 
the preface, was originally prepared forty years before for the use of students in 
his office, and was afterwards published in parts in the American Jurist. His ; 
Reports are models of what reports should be, — clear, exact, and concise. 
His judgments, delivered while he was on the bench, are proofs of his exten- 
sive and accurate knowledge of the common law. In his time the jurisdiction 
of equity in Massachusetts was much more limited than it is now, and he never 
pretended any very extensive knowledge of it; but, as a common-law judge, 
he has had but few superiors in this State. 


Tae Vaipity or MortGaGes. — The case of Heburn vy. Warner, which 
was decided not long ago by the Supreme Judicial Court, and which is to be re- 
ported in the 112th volume of the Massachusetts Reports, discloses a curious 
state of inconsistency in the law of mortgages in this State. It is one which de- 
serves particular attention on account of the subject to which it relates; but it 
is not easy to reconcile with certain established principles, and may lead to new 
complications. The case arose upon a mortgage made by a married woman ; 
but the scope and effect of the decision are far more general, and seem to ex- 
tend to all mortgages, where, in addition to the mortgage, a defective personal 
security is also given to secure the same debt as the mortgage. 

By the law in force in Massachusetts, when the transactions took place 
which led to the suit of Weburn v. Warner, a married woman might, by a 
deed in which her husband joined, convey or mortgage her real estate: she 
might also enter into any contract with reference to her separate estate; but 
she could not (as it had been decided) bind herself or her separate estate by a 
promissory note made by her as a surety, or for another's accommodation.? 

Almira Warner, a married woman, was the owner of a piece of land in 
Berkshire. Her son desired $1,000 to establish himself in business; and 
William Heburn, the plaintiff, was willing to advance him the money 
upon the security of his mother’s note and a mortgage of her real estate. 
To enable him to raise the money in this way, Mrs. Warner made, for her 
son’s accommodation, a promissory note for $1,000, payable to Heburn, or 
his order; and she and her husband executed a deed of mortgage of her real 
estate to Heburn, which bore the same date as the note, and the condition of 
which was, ‘‘ That if the said Almira Warner, her heirs, executors. or adminis- 
trators, pay to the said William Heburn, his heirs, executors, administrators, 
or assigns, the sum of one thousand dollars, one year from the date hereof, 
and annual interest on the same at the rate of eight percent. per annum, then 
this deed, as also one certain promissory note bearing even date with these 
presents, given by the said Almira Warner to the said William Heburn, or 
order, to pay the same sum and interest as aforesaid, at the time aforesaid, 
shall be void; otherwise shall remain in full force.’’ Upon these securities, 
Heburn advanced the money to the son. 

Default having been made in payment, this suit was instituted by Heburn 
to enforce the mortgage against the real estate; and the Court determined the 


1 This was before the Stat. 1874, c. 184. 
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following points: (1) That the mortgage being given to secure the note, and 
the note made by a married woman under such circumstances being wholly 
void, no action could be maintained to foreclose the mortgage. (“It is to se- 
cure her own void obligation,’’ says the judgment, ‘* and the security fails 
when that to which it is collateral fails; ’’ ‘* The defence given her by law 
to the note must, upon principle and analogy, extend to the mortgage.’’) 
(2) That having no remedy at law, either on the note or mortgage, the plain. 
tiff could ** in equity enforce his claim, which the defendant, Almira Warner, 
has expressly made a charge on her separate estate by a mortgage in due form, 
her husband joining in the deed.” 

It must be noticed, that, in deciding the first point, — namely, that the mort- 
gage was invalid as a mortgage, —it was assumed that it was given to secure 
the note. It appears, however, from the condition of the mortgage, which we 
have set out, that it was given, not to secure the nofe, but to secure the pay- 
ment of $1,000 and interest ; and that the note was also given to secure the 
payment of the same sum: in other words, the condition was that the con- 
veyance should be void if the money was paid, otherwise should remain in full 
force. Upon principle, the deed of mortgage, duly executed as it was ad- 
mitted to have been, vested the legal title to the land in the mortgagee, sub- 
ject to redemption upon the payment of a specified suin of money; and it is 
impossible to conceive of any ground upon which Mrs. Warner was entitled 
to have the title to the land restored to her, until she had performed the con- 
dition, or had been released from performance. Still less does any ground 
appear for declaring that the conveyance by way of mortgage was invalid. It 
was immaterial, so far as the validity of the mortgage was concerned, whether 

there was, besides the mortgage, any other security for the money; and 
' whether, if there was any such security, it was a valid security. In Bartlett v. 
Bartlett, 4 Allen 440, the facts were substantially the same as in this case, 
except that the promissory note was signed by the husband and another per- 
son, as well as oy the wife. It was urged that the wife’s mortgage was void, 
because it was made to secure a note void as to her; but Chief Justice BiGELow, 
in delivering judgment, after pointing out that this argument had no applica- 
tion because the note was not void, but was a valid contract binding on the 
other promisors, said: — ; 

“Besides, the condition of the mortgage is not to secure the note, but to secure 
the payment of a certain sum of money by Bartlett and Anderson. This view is de- 
cisive of the right of the demandant to recover a conditional judgment, by which he - 
is to have possession of the estate, unless the whole sum due to him on the debt 
secured by the mortgage shall be paid.” 

There is no apparent reason why this view should not have led naturally to 
a like decision in J/eburn v. Warner. 

Mortgages are regarded, both at law and in equity, as conveyances of 
property in pledge, or as security. It is not necessary that there should be 
any promise, covenant, or other personal obligation, to pay the money which 
the mortgage is given to secure. ‘ It is none the less a mortgage because no 
collateral personal security for the debt was taken at the same time.’’?? When 

1 2 BI. Com. 157; Story, Eq. ss. 1013, 1015. 
2 Rice y. Rice, 4 Pick. 352, by Parker, C.J. 
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a promissory note, or covenant, or other personal security, is taken with the 
mortgage, it is taken for the sake of the additional security, not to create a debt. 
Ordinarily a loan on a mortgage implies a debt,? and a debt is a personal obliga- 
tion to pay. But a valid mortgage may be made without any personal obliga- 
tion, express or implied. Mortgages by trustees, who generally wish to assumo 
no personal liability, are a familiar mstance. A mortgage, too, may be made 
‘¢ without any loane, debt, or dutie preceding,”’ to secure the payment of a sum 
of money ‘‘ in the nature of a gratuitie or gift.’’ Co. Litt. 209 b. In King 
v. Green, 6 Allen, 139, a horse had been hired on Sunday contrary to law, and 
a watch was pledged to secure payment. This pledge was held to be valid. The 
Court said: ‘ It is true that the law would not enable the defendant to recover 
such a debt; but neither will it enable the plaintiff to recover back the pro- 
perty given in pledge for the debt, any more than to recover back the money 
after paying it.” So we have seen, in Bartlett v. Bartlett, 4 Allen 440, that 
a mortgage may be made, even by a married woman, to secure a debt for which 
she is not personally liable. Sometimes, when the personal security of a bond, 
covenant, or note, is given in addition to the mortgage security, the creditor 
may lose his right to enforce the personal security by reason of circumstances 
which do not affect the mortgage. For example, in Thayer v. Mann, 19 Pick. 
535, a mortgage and promissory notes having been given, the notes became 
barred by the Statute of Limitations. Purnam, J.,in his judgment, said: 
** A reference to the condition contained in the mortgage shows that it is to 
be and remain in full force until the debt shall be paid. The creditor has a 
double remedy, — one upon his deed to recover the land, another upon the note 
to recover a judgment and execution for the debt; and it does not follow that 
he cannot recover on one, although there may be some technical objection or 
difficulty to his recovery upon the other. The debt remains, although the 
Statute of Limitations may discharge the remedy upon the note.’’ A similar 
rule was declared in Toplis vy. Baker, 2 Cox 123, where the personal security 
was a bond. Anda discharge in bankruptcy may release the debtor from all 
personal liability; yet the mortgage security will not be affected. The authori- 
ties which have been mentioned show that in Massachusetts the doctrine is 
recognized, that a mortgage is a perfect and valid security by itself, indepen- 
dently of any personal securities which may be given, or their validity. The 
reason is, that there are many facts which would constitute a sufficient defence 
to an action upon a promissory note, bond, or covenant, to pay money, but 
which would not create a right to recover back the money after it had been 
paid; and in such cases, if property is mortgaged or pledged to secure pay- 
ment, the property cannot be recovered back without payment, any more than 
the money, if it had been paid; a mortgage being a conveyance, and a pledge 
being a delivery of possession, by way of security.* 

This doctrine, however, seems to have been overlooked by the Court, not 
only in Heburn vy. Warner, but also in Wearse vy. Pierce, 24 Pick. 141, where 
the mortgage was to secure ‘‘ the payment of divers promissory notes,”’ two of 
which were without consideration; and it was held, that, as to those notes, 
the mortgage could not be enforced. In Brigham vy. Potter, 14 Gray 522, a 


1 King v. King, 3 P. W. 360. 
2 See Worcester vy. Eaton, 11 Mass. p. 378. 
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mortgage and promissory notes had been given for spirituous liquor sold in 
violation of law; and it was declared that the notes were void, and that the 
mortgage was therefore void, on the authority of Denny v. Dana, 2 Cush. 160, 
But Denny v. Dana is no authority for such a proposition; for there the mort- 
gage was held to be void as against assignees in insolvency, because it was 
given in part to secure a pre-existing debt, and constituted a preference. And 
in Vinton v. King, 4 Allen, 562, which is cited in Heburn v. Warner, the de- 
fence was that the mortgage and note were both obtained by duress and fraud, 
and for illegal consideration: the duress and fraud would, of course, defeat a 
mortgage as well as a note. The circumstance that the other authorities, and 
the principle on which they depend, were apparently not considered in these 
cases, seems to furnish a reason why they should not have prevented a differ- 
ent decision in eburn y. Warner. 

Even if the mortgage in this case had been given to secure the note of a 
married woman, still the legal effect would have been the same as if it had 
been given to secure the payment of a sum of money. It would have been 
expressed in the condition, that the conveyance or mortgage should be void 
if the mortgagor should pay the sum of money specified in the note, or should 
pay the note, — expressions which mean exactly the same thing, and which give 
the mortgagor a right to redeem only upon payment. Mortgages and notes, 
similar in form to those given in this case, are commonly used in Massachu- 
setts; and, by a popular misuse of language, the mortgage is often spoken of 
as asecurity fog the note. Properly speaking, the mortgage is not a security 
for the note, nor the note a security for the mortgage: they are both separate 
provisions for the payment of the same debt, or sum of money. But, if a per- 
son should mortgage or pledge property expressly to secure a void promissory 
note, there is no principle upon which he could recover back the property 
without paying the note, any more than he could recover back the money after 
paying it. 

Another view which might have been taken of the facts, and which would 
have established the validity of the mortgage, is, that the loan to the son cre- 
ated a debt from him, and that Mrs. Warner’s note and mortgage were both 
given as security for that debt. The case would then have been, like Bartlett 
v. Bartlett (supra), one in which there was a debt of a third person, for which 
the mortgage was a subsisting valid security, although there was no liability 
on the part of the woman in respect of the note. 

The most remarkable thing, however, in this decision, is the second point 
determined; namely, that the mortgage created a valid cha: ge which could be 
enforced in equity, although it had no validity as a mortgage. The reasoning 
by which this conclusion was reached seems to be that the plaintiff could in 
equity enforce his ‘‘ claim,’’ because it was this ‘‘ claim’? which Mrs. Warner 
‘* expressly made a charge on her separate estate by a mortgage in due form.” 
This reasoning would naturally have led also to the conclusion that the mort- 
gage was a valid mortgage. For if the deed of mortgage (as it is stated in 
the judgment to have been) was in due form, and was made expressly to se- 
cure a valid *‘ claim,’’ it must have conveyed the legal estate in the land as 
security for that ‘‘ claim,’’ and constituted a legal mortgage: there was no 
occasion, therefore, for equitable assistance, except to redeem or foreclose. 
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On the other hand, if the mortgage was invalid because it was given to secure 
avoid note, and ‘‘ the security fails when that to which it is collateral fails,” 
then, by the same reasoning, the charge of the void note would be invalid also. 
The two meanings which the decision gives to the same words in the same 
condition of the same mortgage do not seem to be entirely consistent. It is 
further to be noticed, that it is not very distinctly marked how far the limits of 
equity jurisdiction extend, to enforce, as charges, mortgages which are invalid. 


Tue Sratute or Fraups. An important and interesting point under 
the Statute of Frauds arose in the case of Townsend v. Hargraves, which was 
decided last autumn by the Supreme Court. The action was for the price of 
thirty-seven specified bales of wool, which the plaintiff had sold to the defend- 
ant by an oral contract while the wool was in the hands of a warenouseman 
in Boston. Nineteen of these bales were afterwards entirely destroyed in the 
warehouse by the great fire of November, 1872. The eighteen remaining 
bales had been sent to the railway station for transportation to the mill of the 
defendant (Hargraves) in Maine, and were received and accepted by him ; but 
the evidence was conflicting whether he received them before or after the 
others had been destroyed. Hargraves admitted his liability for the price of 
the bales which he had received; but, as to those which had been destroyed, 
he contended, that if they were not in existence at the time when he received 
the others, there being no written memorandum of the contract, the receipt 
and acceptance were not sufficient to satisfy the Statute of Frauds. <A ver- 
dict was found for the plaintiff; and the point was reserved, whether the accept- 
ance of a part of the goods, after the rest had been destroyed by fire, would 
take the contract out of the Statute. It was argued for the defendant that 
the contract was not a valid and binding contract until the time when the re- 
quirement of the Statute was complied with ; and that, if at that time a 
part of the goods, which formed the subject-matter of the contract, was 
not in existence, the contract did not take effect. A carefully considered 
judgment was delivered by Mr. Justice Cont, in which it was declared that 
the Statute prescribed only a rule of evidence; and that, if any one of its re- 
quirements was proved, the original oral contract night be established by 
other evidence, with all the consequences which the common law attached to 
such a contract. The following extracts from this judgment show the reasons 
upon which it proceeds :— 

“The judge was asked distinctly to rule that an acceptance of part of the wool 
would not operate upon the contract retrospectively, or make the defendant liable to 
pay for that which had been destroyed by fire. This presents the question, whether 
the date of the acceptance, or the date of the agreement, will be treated as between 
the parties as the time when the contract was made, and the risk of loss of the goods 
was cast on the buyer. No distinct adjudication of this precise point is cited, if we 
except a New York case, in which it seems to be held, in a per curiam opinion, that a 
loss which happens after the original agreement, and before the acceptance required 
by the Statute, must fall onthe purchaser. Vincent v. Germond, 11 Johns. 283. The 
decision of it depends upon the construction to be given to that part of the Statute 
applicable to sales of personal property, which is incorporated in the General Statutes 
(c. 105, s. 5), and follows with slight variation the words of the 17th section of the 
English statute. 
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+ “The purpose of this celebrated enactment, as declared in the preamble and gath- 
ered from all its provisions, is to prevent fraud and falsehood, by requiring a party who 
seeks to enforce an oral contract in court to produce as additional evidence some 
written memorandum signed by the party sought to be charged, or proof of some 
act confirmatory of the contract relied on... . 

“In carrying out its purpose, the Statute only affects the mode of proof as to all 
contracts within it. If amemorandum or proof of any of the alternative require- 
ments peculiar to the 17th section be furnished, if acceptance and actual receipt of 
part be shown, then the oral contract as proved by the other evidence is established, 
with all the consequences which the common law attaches to it. If it be a com- 
pleted contract according to common-law rules, then, as between the parties at least, 
the property vests in the purchaser, and a right to the price in the seller, as soon as 
it is made, subject only to the seller’s lien, and right of stoppage in transitu. 

“Many points decided in the modern cases support by the strongest implication 
the construction here given. Thus, if one party has signed the memorandum, the 
contract can be enforced against him, though not-against the other ; showing that the 
promise of the other is not wholly void, because it affords a good and valid consid- 
eration to support the promise, which, by reason of the memorandum, may be en- 
forced. Reuss v. Picksley, La, R. 1 Ex. 342. The memorandum is sufficient if it be 
only a letter written by the party to his own agent, or an entry or record in his own 
books, or even if it contains an express repudiation of the contract ; and thus, because 
it is evidence of, but does not go to make, the contract. Gibson v. Holland, L. R.1 C. 
P.1; Tufts v. Plymouth Co., 14 Allen 407; Argus Co. v. The Mayor of Albany, 55 
N.Y. 495; Buxton v. Rust, L. R. 7 Ex. 1, 288; Allen v. Bennett, 3 Taunt. 169. A cred- 
itor, receiving payment from his debtor without any direction as to its application, 
may apply it to a debt upon which no action can be maintained under the Statute. 
Haynes vy. Nice, 100 Mass. 327. The contract is treated as a subsisting valid con- 
tract when it comes in question between other parties for purposes other than a re- 
covery upon it. Hence the Statute cannot be used to charge a trustee! who may set 
up against his debt to the principal defendant a verbal promise within the Statute to 
pay the defendant’s debt to another for a greater amount. Cahill v. Bigelow, 18 Pick. 
369. Anda guarantor may recover of his principal a debt paid upon an unwritten 
guaranty. Beal y. Brown, 13 Allen 114. On the ground that the Statute affects the 
remedy, and not the validity of the contract, it has been held that an oral contract, 
good by the law of the place where made, will not be enforced in the courts of a 
country where the Statute prevails. Leroux v. Brown, 12 C. B. 801. The defendant 
may always waive its protection, and the court will not interpose the defence. .Middle- 
sex Co. v. Osgood, 4 Gray 447. And, except that the Statute provides that no action 
shall be brought, there would be no good reason to hold that a memorandum signed, 
or an act of acceptance, at any time before the trial, would not be sufficient. Dill v. 
Bament,9 M. & W. 36; Tisdale v. Harris, 20 Pick. 9. In a recent decision in the 
Queen’s Bench, The Leather Cloth Co. vy. Hieronimus, 32 L. T. R., N. S., 307, a mem- 
erandum in writing, made by the defendant after the goods had been delivered to a 
carrier and had been totally lost at sea while in his hands, was held sufficient to take 
the case out of the Statute; and no notice is taken of the fact that the goods were not 
in existence when the memorandum was furnished.” 


Wire’s Support. — An act which may lead to important consequences 
was passed by the General Court in 1874 (c. 205). It provides that when- 
ever a husband, without just cause, fails to furnish suitable support for his 


1 Garnishees are termed trustees in Massachusetts. 
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wife, or has deserted her, or when the wife, for justifiable cause, is living 
apart from her husband, the Supreme Judicial Court, on the petition of the 
wife, may prohibit the husband from imposing any restraint on her personal 
liberty ; and, on the application of either the husband or the wife, may make 
such further order as it deems expedient concerning the support of the wife, 
and the care, custody, and maintenance of the minor children. The first case 
under this act, J/all y. Hall, was a petition by a wife for the support of her- 
self and a minor son, which was lately heard before Mr. Justice Expicorr. 
A large number of witnesses were examined: and it appeared from their testi- 
mony that the husband was a man of property ; that, on account of certain 
unpleasant relations, the wife and son lived apart from him, and that he paid 
for their support ten dollars and a half a week. The judge- made an order 
for the payment of $1,200 a year by the husband for their support. 


Powers oF SALE 1x MortGaGes. — Numerous cases which have arisen 
during the past few years have made apparent the difficulties which occur in 
sales of real estate, where the sale is made under the power commonly used 
in mortgages in this State, and the objections to titles which are derived 
through such sales. The trouble is commonly caused by the terms of the power. 
The most usual forms provide that the mortgagee or his assigns may sell by 
public auction, upon any default in payment of principal or interest (or upon 
any breach of the condition), first publishing a notice a certainsnumber of 
times in one or more newspapers published in a particular place. The 
validity of the sale and of the title, of course, depend on the facts, that there 
was a default in payment, and that the proper notices were given. Thus in 
Roche v. Farnsworth, 106 Mass. 509, a sale was held to be ineffectual to bar 
the right of redemption, because the notice published did not state the name of 
the holder of the mortgage by whose authority the sale was made. In many 
other cases, the validity of the sale has been established by the purchaser only 
after an expensive litigation. The cases of Forster v. Hoggart, 15 Q. B. 155, 
and Hobson v. Bell, 2 Beav. 17, also illustrate the difficulties attending such 
sales. The fact that there has been a default in payment, or that the notice 
has been given, may be called in question years afterwards. The Legislature 
attempted to mitigate this evil by making the mortgagee’s affidavit of his acts 
prima facie evidence if filed within a certain time (Gen. Stats. c. 140, s. 42). 
The affidavit, however, is but prima facie evidence, and the circumstances 
under which it is too often made render it of little value when disputed. 
Instances have occurred in which a mortgagee in Europe has made an affidavit 
of acts done in this country while he was abroad, and of course had no per- 
sonal knowledge of them whatever. 

On account of the difficulties above mentioned, conveyancers dislike to 
advise their clients to accept titles derived through such sales, without a re- 
lease or confirmation by the mortgagor. These difficulties would be avoided, 
for the most part, by adopting the form of the power of sale, which is com- 
monly employed in English mortgages. Mr. Elphinstone, in his Introduction 
to Conveyancing (p. 163), says: ‘It might sometimes be extremely difficult 
to produce satisfactory evidence to the purchaser that the events had happened 
provided for in the last clause. For, this purpose a clause . . . is inserted, 
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expressly declaring that every sale purporting to be made under the power of 
sale should be valid as regards the purchaser.’? The form used is similar to 
the following, which is taken, in substance, from Hayes’s Concise Convey- 
ancer :— 

“PROVIDED ALWAYS that the said X. Y. (the mortgagee), his executors, adminis- 
trators, or assigns, may at any time, without any further consent on the part of the 
said A, B.(the mortgagor), his heirs or assigns, sell the said premises [or any part or 
parts thereof, either together or in parcels], and either by public auction or private 
contract, and to buy in the same premises or any of them, and to rescind or vary any 
contract for sale, and re-sell without being answerable for any loss, and to convey the 
same premises when sold as the purchaser or purchasers thereof shall direct: Pro- 
VIDED ALWAYS Wiat no person or persons shall exercise the power of sale hereinbe- 
fore contained until default, etc. . . . and notice, ete. .. . Provipep atways that 
on any sale made or purporting to be made in pursuance of these trusts, no person 
or persons shall be obliged to inquire whether such default has been made, or 
whether such notice has been given, as is hereby required, or whether any money is 
owing on this security, or in any wise to ascertain the propriety or regularity of any 
such sale, or be affected by express notice that any such sale is improper.” 

It is now considered proper to insert in the power of sale such a stipulation 
that purchasers under the power need not inquire whether default has been made 
or the required notice given, and that they shall not be affected by any irre- 
gularity in the sale. 1 Prideaux’s Prec. 435. Courts of equity have power, 
however, to prevent an improper or oppressive exercise of the power. 
1 Fisher on Mortgages, 500; Robertson vy. Norris, 1 Giff. 421. 


MISSOURI. 


Tur New Constitution. — A new Constitution was adopted by a popu- 
lar vote last autumn, which contains some provisions most extraordinary in 
themselves, and others remarkable for being placed among the fundamental 
laws of the State. Of the former class is a provision for determining points 
of law when the highest court of appeal in the State is equally divided in 
opinion. The clause reads as follows: — 

‘* Tf, in any cause pending in the Supreme Court or the St. Louis Court 
of Appeals, the judges sitting shall be equally divided in opinion, no judg- 
ment shall be entered therein based on such division; but the parties to the 
cause may agree upon some person, learned in the law, to act as special judge 
in the cause, who shall therein sit with the Court, and give decision in the 
same manner and with the same effect as one of the judges. If the parties 
cannot agree upon a special judge, the Court shall appoint one.’’ 


A similar clause seems to have been in force since 1865; and, to those who 
are not familiar with the practice in other States than their own, it will give 
some light as to what a ‘* special judge”’ is. It is not a satisfactory result to 
have the highest court equally divided upon points of law; but it is infinitely 
better than to have a lawyer, not a member of the Court, selected in particular 
cases as they arise to act as umpire to the Court. The decision of such an 
umpire would be entitled to but little weight as an authority in a Court to 
which he did not belong. The practice, too, would prevent, instead of secur- 


SUMMARY OF EVENTS. 379 


ing, what it is the most important object of a court of appeal to secure: and 
that is, a uniform administration of the law. On this last ground alone, it 
seems to us to be as objectionable a provision as could well have been devised. 

Of the other class of provisions are those relating to the enactment of laws 
by the Legislature, which is called the General Assembly. It is prescribed by 
these, that no bill shall be amended in its passage through either House so as 
to change its original purpose; that every bill shall be read on three different 
days in each House; that no bill (except general appropriation bills) shall con- 
tain more than one subject, which shall be clearly expressed in its title. Mi- 
nute regulations are made as to the amendment of bills: and it is required, 
that, on the final passage of a bill, the vote shall be taken by yeas and nays. 
All of this class would naturally be placed among the rules of the Assembly, 
and are out of place in the Constitution. The practical objection to them in 
their present position is, that the validity of the laws enacted by the Legislature 
apparently depends on their observance. For instance, a statute which con- 
tained more than one subject, or of which the subject was not clearly expressed 
in its title, would probably be unconstitutional and invalid. The subjects of 
the State of Missouri must govern their conduct by the valid laws of the 
State; and the burden is cast on them of deciding in each case in which they 
act, whether a law contains more than one subject, and whether the title ex- 
presses that subject. What is one subject? What is a title which clearly 
expresses it? It has heretofore been found difficult for the legislator to express 
his meaning in an enactment, so that it may be plain to those who are to 
apply or to be governed by it. The further difficulty is now added of ex- 
pressing in the title, also, the subject on which he wishes to legislate, and of 
confining his legislation to a single subject. The consequence of a failure to 
do this is not merely that the law is obscure, as when he failed to express his 
meaning clearly, but that the law is void, and those who have acted in accord- 
ance with it are the sufferers. 

A very strict limitation is placed upon the power of the Legislature to incur 
debts on behalf of the State. Section 44 of Article IV. declares that the 
General Assembly shall have no power to contract or authorize the contracting 
of any debt or liability on behalf of the State, or to issue bonds or other evi- 
dences of indebtedness therefor except in the following cases: 1. In renewal 
of existing bonds when they cannot be paid at maturity. 2. ‘* On the occurring 
of an unforeseen emergency, or casual deficiency of the revenue,’’ when the 
liability, incurred upon recommendation of the Governor, does not exceed 
$250,000 for any one year. 3. On the occurring of such an emergency or defi- 
ciency, when the liability incurred exceeds $250,000, the General Assembly 
may submit an act to the voters of the State, providing for the loan and a tax 
to pay it within thirteen years; and this act must be ratified by a two-thirds 
majority. The Legislature is prohibited from granting any of the public 
money to any individual, association, or corporation, except in a case of public 
calamity. An attempt is made to insure light taxation. It is provided that 
the State tax on property, exclusive of the tax necessary to pay the bonded 
debt, shall not exceed twenty cents on the $100; and when the taxable pro- 
perty in the State amounts to nine hundred millions, the rate shall not exceed 
fifteen cents. The rate of taxation for local purposes is also fixed. 
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One cannot but wonder why the Legislature, composed of delegates elected 
by the public at large, should be so very strictly limited in their powers. No 
such limitation, we believe, was ever attempted before. The few limitations 
which have heretofore been imposed upon the Legislatures have been such as 
might prevent an interference with what are considered, both in England and 
America, as fundamental rights and liberties of the subject. These changes 
in the Constitution of Missouri are a departure from the theory of our form 
of government. A contemporary paper says of this Constitution, “ that it 
teaches us simply what we knew before, that legislatures are corrupt; that 
they are prone to sell out the rights of their constituents; and that, like dogs 
in hot weather, they should not be suffered to run at large without a muzzle.” 
If this be the case, matters have indeed come to a melancholy pass as regards 
government by the whole body of the people through their representatives, and 
the changes are not likely to cause any great improvement. On the one hand, 
if the government is to be carried on by bad men, too much power to do evil is 
still left to them; and, on the other hand, the diminution of the power of the 
Legislature is not calculated to increase the honor of a seat in it, nor to attract 
to it a better class of men. 

Notwithstanding the distrust of representatives in the Legislature chosen 
by popular vote, which is disclosed by this Constitution, we find that it pro- 
vides for the election, in the same manner, of its judges, as well as sheriffs, 
coroners, clerks of courts, and other ministerial officers. The idea of repre- 
sentation does not in any way enter into the choice for those offices ; and the 
system of popular election has long been proved to have failed in obtaining 
the proper persons to fill them. But it is remarkable that that system should 
be adopted for judicial and ministerial offices, at the same time when it is 
tacitly admitted to be ineffectual to secure the choice of representatives who 
are not corrupt. 

A few clauses of the Constitution declare the rights of the subject, the 


declaration of which has formed a part of all American constitutions from 
the first. 


OREGON. 


INVOLUNTARY Bankruptcy oF Corporations. — The Pacific Law Re- 
porter publishes a judgment of Judge Deapy, of the District Court, upon a 
point of considerable interest under the Bankruptcy Act, in /’e The Oregon 
Bulletin Publishing and Printing Company. The question in the case was, 
whether, upon a petition of creditors to have a corporation adjudged a bank- 
rupt, it was necessary that the petitioning creditors should constitute one- 
fourth of its creditors in number, and that their debts should amount to one- 
third of all its provable debts. 

By section 39 of the original Bankruptcy Act (which corresponds to sec- 
tions 5021, 5022, 5023. of the Revised Statutes), any person residing in the 
United States, and owing debts provable in bankruptcy exceeding $300, who 
commits certain specified acts of bankruptcy, shall be adjudged a bankrupt 
on the petition of one or more creditors whose provable debts together 
amount to $250. By section 5122 of the Revised Statutes, it is declared 
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that the provisions of the title (relating to bankruptcy) shall apply to all 
‘moneyed business or commercial corporations and joint-stock companies ;’’ 
and ‘* upon the petition of any creditor of such corporation or company, made 
and presented in the manner provided in respect to debtors, the like proceed- 
ings shall be had and taken as are provided in the case of debtors ;’’ but no 
allowance or discharge is to be granted to any corporation or company. 

By the Act of 1874 (I., c. 390, s. 12), the provisions of section 39 of the 
original act (corresponding to Rev. Sts. ss. 5021, 5022, 5023) are amended 
so as to provide ‘‘ that any person residing, and owing debts, as aforesaid,’’ 
who shall commit certain acts of bankruptcy, ‘shall be adjudged a bankrupt 
on the petition of one or more of his creditors, who shall constitute one-fourth 
thereof at least in number, and the aggregate of whose debts, provable under 
this Act, amounts to at least one-third of the debts so provable.” 

A petition was filed against the Oregon Bulletin Publishing and Printing 
Company, praying that it might be adjudged a bankrupt. It was objected 
that the petitioners did not constitute one-fourth of its creditors in number, 
and that their debts did not amount to one-third of its provable debts. But 
the learned judge decided that the provisions of the Act of 1874, concerning 
the number of petitioning creditors and the amount of their debts, did not 
apply to proceedings against corporations. 


“By means of section 5122” [of the Revised Statutes], he says, “the Statute is 
first applied to corporations. Upon its language, it cannot be contended that any par- 
ticular number of creditors whose debts are of any particular value are required to 
join in a petition to have a corporation adjudged a bankrupt. The words of the 
section are unambiguous, and too plain to leave any room for construction. ‘ Upon 
the petition of any creditor of such corporation made and presented in the manner 
provided in respect to debtors, the like proceedings shall be had and taken as are pro- 
vided in the case of debtors.’ The petition may be brought by ‘any creditor’ of the 
corporation, without reference to the number of its creditors or the aggregate of their 
debts. True, the petition is to be ‘made and presented in the manner provided in respect 
to debtors.’ But surely a direction as to the manner in which a petition is to be _ 
made and presented does not touch the question by whom it is to be made and presented ; 
more especially when, as in this case, the Statute in that immediate connection — 
as it were, in the same breath — declares that it may be made and presented by any 
creditor of the corporation.” 


The Act of 1874, he continues, does not contain any general amendments: 
on the contrary, all the amendments are specific, and each section amended is 
named. The amendments are made either by striking out or inserting parti- 
cular words ; or, as in case of section 39, by declaring that the section shall 
be amended so as to read in the manner specified. 


“ There is, then, no reason to presume that the amendment to section 39, provid- 
ing who must join in a petition to have a natural person adjudged a bankrupt, was 
intended to amend or modify section 37 of the Act of 1867, or its substitute, section 
5122, as to who might maintain a petition to have a corporation declared a bankrupt. 
On the contrary, if it was intended to amend this section so as to require a certain 
proportion in number and amount of the creditors to join in a petition for that pur- 
pose, the inference from the circumstances is satisfactory that it would have been 
done specifically and directly, as in the case of the other twelve amended sections. 

VOL. x. 25 
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“ Section 5122 not being amended by the Act of 1874, it and section 39 stand in 
the same relation to one another that they did in the original Act. By that, as has 
been shown, while a natural person could only be declared a bankrupt upon the pe- 
tition of one or more of his creditors whose debts, in the aggregate, amounted to 
$250, a corporation might be so declared upon the petition of such creditors without 
reference to the amount of their debts. 

“ The two sections are separate provisions relating to distinct subjects, — the one, 
the involuntary bankruptcy of natural persons ; and the other, that of corporations. 
They are not contradictory or in conflict, and both may stand and have effect upon 
the subject-matter to which they respectively relate. 

“ The reason of the difference between the two sections may not be so apparent 
as the difference itself. But several reasons suggest themselves. In the case of a 
corporation, the bankrupt is neither entitled to any allowance or a discharge. By rea- 
son of the adjudication it is in effect dissolved, and its existence terminated. There 
is nothing left to grant a discharge to. It is stripped of all its property, and rights of 
property, and can acquire no more. The law creates it, and the law destroys it. But, 
in the case of a natural person, the bankruptis entitled to an allowance and a discharge 
from his debts upon certain conditions ; and by the Act of 1874 (section 12), in a case 
of compulsory bankruptcy, he is entitled to a discharge, without reference to the pro- 
portion between his assets and debts, ‘or the assent of any portion of his creditors.’ 
On this account it may have been thought necessary to require, in the case of a na- 
tural person, a certain proportion in number and amount of the creditors to join in 
the petition to prevent collusion between a debtor and a friendly creditor. The very 
fact that the Act of 1874 (section 12) requires the judge to be satisfied that the writ- 
ten admission of the debtor, that the requisite number and amount of the creditors 
have petitioned to put him into bankruptcy, is made in good fuith, gives strong color to 
this suggestion. When a statute requires a court to be satisfied that an admission in 
the pleadings of the defendant, that the plaintiff is entitled tosue, is made in good 
faith, it isa reasonable inference that the enactment was intended to guard against 
collusion. 

“ Again: it is well known that the amendments contained in the Act of 1874 were 
passed under the influence of the panic of 1873. Under such circumstances, sympa- 
thy for the debtor class may have induced Congress to provide that a natural person 
should not be forced into bankruptcy except upon the petition of a large proportion 
of his creditors, and thereby prevent his being pressed to the wall, unless in an 
extreme case; while in the case of an artificial person, as a corporation, which is cre- 


ated upon the implied condition that its existence depends upon its solvency, no such 
consideration would or ought to have effect.” 


The reasoning upon which this decision proceeds seems to be sound, and 
its effect is certainly to prevent the Bankruptcy Act from being a dead letter, 
at least as against corporations. As regards natural persons, the amendments 
made in 1874 left the law in a most anomalous condition. While it enume- 
rated acts of bankruptcy, it made it impossible for any creditor alone, or 
for several creditors who were less than one-fourth of the creditors in number, 
or whose debts were less than one-third of the whole, to avail themselves 
of the machinery of the law for the distribution of the debtor’s property 
among his creditors. It made it possible for debtors to give the preferences 
which it forbade, and for one creditor to gain advantages over the others. 
At the same time, if the requisite number of his creditors caused him to be 
adjudged a bankrupt, it granted him a discharge, without requiring the pay- 
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ment of any proportion of his debts ; and, if he voluntarily became a bank- 
rupt, it gave him a discharge upon payment of less than a third of his debts. 
Justice alone would require that when a debtor is unable to pay his debts, all 
the creditors should be entitled to share equally in the distribution of his pro- 
perty. 


WISCONSIN. 


Promissory NOTE NOT DELIVERED. — The case of Roberts v. McGrath, 
in the Supreme Court, deserves to be noticed in connection with Sims v. Bice, 
mentioned under the head of * Illinois’ (ante). The Milwaukee and Horicon 
Railroad Company proposed to the inhabitants of Grand Rapids that they 
should take a certain number of the shares of the company. Many per- 
sons, and among them the defendant, made and executed their several notes 
and mortgages for different sums, but did not deliver them; and agreed 
with the company that these securities should be deposited in the safe of a 
person named Scott, subject to the control and orders of the makers; and, in 
case they should elect to deliver them, the company was to receive the securi- 
ties in payment for shares. The defendant’s note and mortgage were depo- 
sited accordingly. A short time afterwards, an agent of the company went 
to Scott’s place of business in his absence, and obtained possession of this 
note and mortgage from a clerk by a fraudulent representation. The com- 
pany negotiated the securities, which came into the hands of the plaintiff 
before maturity, for value, and without notice. An action was brought upon 
the note; and, under the directions of the judge, a verdict was rendered for 
the plaintiff. 

The Supreme Court ordered a new trial, because the question had not 
been left to the jury, whether the note had been put in circulation by delivery, 
or through some negligence or fault on the part of the defendant. The 
Court says: ‘* The principle is, that the protection which the law merchant 
extends to the bona fide holder of negotiable paper, who acquired it for value 
before maturity, does not extend to a case where the instrument never had an 
inception or lawful existence as such, and where the party sought to be charged 
is free from negligence.’”? No opinion is expressed as to the alleged negli- 
gence of the defendant. Judging from the statements in Byles on Bills 
(11th ed.), 187, and the cases mentioned, the question of liability under such 
circumstances does not appear to be very well settled. 


ENGLAND. 


Tue Jupicature Act. — The Judicature Acts of 1873 and 1875 went 
into operation on the 1st of November last. Some account of the Act of 
1873 was given in a former number of this Review (January, 1874, vol. 8, 
p. 256). By the Act of 1875, important changes are made. The constitution 
of the Court of Appeal is altered; and the operation of the provisions in the 
original Act for the abolition of the appellate jurisdiction of the House of 
Lords, and the transfer of that of the Privy Council to the Court of Appeal, 
is suspended until the 1st of November, 1876. The London Court of Bank- 
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ruptcy is not to be united with the Supreme Court; but its jurisdiction is to 
be retained, and appeals from it lie to the Court of Appeal. 

The Court of Appeal, as constituted by the Act of 1875, is composed of 
five ex-officio judges, — the Lord Chancellor, the Lord Chief Justice of Eng- 
land, the Master of the Rolls, the Lord Chief Justice of the Common Pleas, 
and the Lord Chief Baron of the Exchequer, — and three ordinary judges, 
two of whom are the late Lords Justices of Appeal in Chancery, James and 
Mellish; and the third is the Lord Justice Baggallay, lately appointed. The 
attendance of an additional judge from each of the Queen’s Bench, Common 
Pleas, Exchequer, and Probate, Divorce, and Admiralty Divisions, may also 
be required by the Chancellor. Such judge is to be selected by his Division, 
and, during his attendance, is to be deemed a judge of the Court of Appeal. 
No judge of the Court of Appeal is to sit as a judge on the hearing of an 
appeal from a judgment or order made by himself, or the Divisional Court of 
which he isa member. This last clause lias led to a doubt whether the Lord 
Chancellor, who is made by the principal Act the President of the Chancery 
Division, can sit on the hearing of appeals from that Division. Appeals from 
final decrees and judgments are to be heard before not less than three judges; 
and appeals from interlocutory decrees or judgments, before not less than two 
judges. Since the Act went into operation, the Court of Appeal has been 
sitting in two divisions, — one at Westminster for appeals from the Common 
Law Court, and one at Lincoln’s Inn for Chancery Appeals. The constitu- 
tion of these Divisions has been constantly shifting : at one time the Division 
at Westminster was composed of the Lord Chancellor, Lord Coleridge, Baron 
Bramwell, and Mr. Justice Brett ; while the Lords Justices James, Mellish, 
and Baggallay were sitting at Lincoln’s Inn. 

It is provided that until the 1st of November, 1876, an appeal may be 
brought to the House of Lords in any case in which an appeal might before 
have been brought to the House of Lords or the Privy Council from a similar 
judgment or degree of any Court or judge whose jurisdiction was transferred 
to the High Court or the Court of Appeal, or in any case in which leave to 
appeal should be given by the Court of Appeal. It will thus be seen that fur- 
ther legislation is necessary at the next session of Parliament, either to con- 
tinue the appellate jurisdiction of the House of Lords, or to provide a court of 
final appeal. 

The Act of 1875 contains a voluminous First Schedule, comprising Rules 
of Court, which are substituted for the Schedule to the Act of 1873. The 
general plan for procedure is not materially changed; but the provisions are 
made which it was originally intended should be made by the judges. The 
subject of pleading, which was left before to be regulated by the Rules of 
Court, is here provided for; and a great number of forms are given to illus- 
trate the new system. The rule generally applicable to all pleadings is as 
follows: — 

“ Every pleading shall contain as concisely as may be a statement of the material 
facts on which the party pleading relies, but not the evidence by which they are to 
be proved ; such statement being divided into paragraphs, numbered consecutively, 
and each paragraph containing, as nearly as may be, a separate allegation. Dates, 
sums, and numbers shall be expressed in figures, and not in words. Signature of coun- 
sel shall not be necessary.” 
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This rule is substantially the same as that prescribed for pleading in bills 
in equity by the Improvement of Jurisdiction of Equity Act, 15 & 16 Vict. 
c. 86, s. 10, which has proved generally successful. The forms, however, 
which are given as examples, are much below the standard which would be 
expected from the rule. Many of them are prolix, and contain loose state- 
ments of matters of evidence, which not only seem to violate the rule, but serve 
no useful purpose. Mr. Justice Quarn is reported to have said, in a case 
before him, that the pleading portion of the new procedure appeared to him 
to be its weak side. A single specimen, in an action for false imprisonment, 
will illustrate the style of the forms of pleading: — 


In the High Court of Justice, ° 
Division. 
Writ issued 3rd August, 1876. 
Between 4.B. . . . « Plaintiff, 
and 


E. F. 6. © 6 © Defendant. 


Statement of Claim. 

1. The plaintiff isa journeyman painter. The defendant is a builder, having his 
building-yard, and carrying on business at ; and for six months before and up to 
the 22nd August, 187 , the plaintiff was in the defendant’s employment as a jour- 
neyman painter. 

2. On the said 22nd August, 187 , the plaintiff came to work as usual, in the de- 
fendant’s yard, at about six o’clock in the morning. 

8. A few minutes after the plaintiff had so come to work, the defendant’s fore- 
man, X. Y., who was then in the yard, called the plaintiff to him, and accused 
the plaintiff of having on the previous day stolen a quantity of paint, the prop- 
erty of the defendant, from the yard. The plaintiff denied the charge; but X. Y. 
gave the plaintiff into the custody of a constable, whom he had previously sent for, 
upon acharge of stealing paint. P 

4. The defendant was present at the time when the plaintiff was given into cus- 
tody, and authorized and assented to his being so given into custody ; and in any case, 
X. Y., in giving him into custody, was acting within the scope and in the course of 
his employment as the defendant’s foreman, and for the purposes of the defendant’s 
business. 

6. The plaintiff, upon being so given into custody, was taken by the said constable 
a considerable distance through various streets, on foot, to the _police-station; and 
he was there detained in a cell till late in the same afternoon, when he was taken to 
the police court, and the charge against him was heard before the magistrate 
then sitting there, and was dismissed. 

6. In consequence of being so given into custody, the plaintiff suffered annoyance 
and disgrace, and loss of time and wages, and loss of credit and reputation, and was 
thereby unable to obtain any employment or earn any wages for three months. 

The plaintiff claims 1. damages. 

The plaintiff proposes that this action should be tried in Middlesex. 


[Title.] 
Statement of Defence. 
1. The defendant denies that he was present at the time when the plaintiff was 
given into custody, or that he in any way authorized or assented to his being given 
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into custody. And the said X. Y., in giving the plaintiff into custody, did not act 
within the scope or in the course of his employment as the defendant’s foreman, or for 
the purposes of the defendant’s business. 

2. At some time about five or six o’clock on the , being the evening before 
the plaintiff was given into custody, a large quantity of paint had been feloniously 
stolen by some person or persons from a shed upon the defendant’s yard and premises. 

8. At about 5.30 o’clock on the evening of the , the plaintiff, who had left off 
work about half an hour previously, was seen coming out of the shed when noone 
else was in it, although his work lay in a distant part of the yard from, and he had 
no business in or near, the shed. He was then seen to go to the back of a stack of 
timber in another part of the yard. Shortly afterwards the paint was found to have 
been stolen, and it was found, concealed at the back of the stack of timber behind 
which the plaintiff had been seen to go. 

4. On the following morning, before the plaintiff was given into custody, he was 
asked by X. Y. what he had been in the shed and behind the stack of timber for; 
and he denied having been in either place. -X. Y. had reasonable and probable cause 
for suspecting, and did suspect, that the plaintiff was the person who had stolen the 
paint, and thereupon gave him into custody. 


[Title.] 


Reply. 
The plaintiff joins issue upon the defendant’s statement of defence. 


The Law Times says that there is every prospect that barristers and special 
pleaders will not be content with the old fees for pleadings; and that state- 


ments of claim and defence are very much more difficult to draw than the old 
declarations and pleas, and entail a much larger expenditure of time and 
trouble. Some of these difficulties naturally arise from the newness of the 
practice. It is probable that better forms might have been produced from the 
rules without the examples given; but, in making so many and so great 
changes, it may have been advisable to furnish guides of some kind as far as 
possible. 


Tue Bencn. — Upon the coming into operation of the Judicature Acts, 
Sir Ricnarp BaGGa.tay, the Attorney-General, was appointed an ordinary 
Judge of the Court of Appeal. He was born in 1816; graduated at Caius 
College, Cambridge, in 1839; and was called to the bar at Lincoln’s Innin 
1843. He was created a Queen’s Counsel in 1861, and has been Attorney- 
General since the resignation of Sir John Karslake in 1874. 


Lorp St. Leonarps’s Witt. — An inquiry was had in November, before 
Sir James HANNEN, in the Probate, Divorce, and Admiralty Division of the 
High Court, as to the validity of the alleged will, with eight codicils, of the 
late Lord St. Leonards. The will, which was executed in January, 1870, was 
not found among his papers after his decease, and has not since been discovered, 
although large rewards have been offered for its production. It was written 
upon nineteen sheets of letter-paper and was prepared and executed by the 
deceased in the presence of his daughter, Miss Charlotte Sugden, and was read 
over to her by her father; its contents, as remembered by her, were set out in 
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the declaration; the residue was given by it to Miss Charlotte Sugden and two of 
her sisters. By the codicils, the provisions made for his grandson and heir, 
the present Lord St. Leonards, were greatly diminished. After the execution 
of the last codicil, in 1873, the papers were all put into the will-box of the 
testator: the will, as well as the codicils, were at that time seen by Miss Char- 
lotte Sugden; but, when the box was opened after the testator’s death, the will 
could not be found with the codicils, which were in the condition in which they 
had been left. The papers were propounded by the Hon. and Rev. Frank 
Sugden and the Hon. Charlotte Sugden, a son and daughter of the deceased, 
as executors; and their validity was contested by the present Lord St. Leon- 
ards, and other members of the family, on the grounds that the contents of 
the alleged will were not set out in the declaration, and that it was destroyed 
by the deceased with the intention of revoking it, and that the codicils, being 
dependent on it, also fell with it. 

The case occupied the Court for six days. Miss Charlotte Sugden, who 
resided with her father until his death, and acted as his amanuensis, gave 
evidence as to the execution of the will, which she said she afterwards fre- 
quently read over; and on one occasion her father got the will, and told her 
to read it over again to him. The will was always before her father when he 
made the codicils. He died on the 29th of January last; and some days after 
that, Mr. Trollope, the solicitor, opened the deed-box, in which the will had 
been placed, and, to the astonishment of all, the will was not to be found. 
Every place in the house was searched, and professional people were engaged, 
and advertisements issued offering a reward for its production, but without 
effect. Miss Sugden said she never heard her father express any desire to 
alter the disposition of the property he had made in the will. She said she 
was so familiar with the contents of the document, that she could rewrite it 
from memory; and, at Mr. Trollope’s desire, she did so. She had no paper 
or memorandum to assist her when she drew up the copy of the will. No 
person was present when she did so, and she acted and proceeded entirely from 
her own unaided recollection. Two of the witnesses to the will were also 
examined. Mr. Trollope, the solicitor, testified to the unsuccessful search 
for the will, and others gave evidence as to conversations they had had with 
Lord St. Leonards as to the provision he had made for his daughter Char- 
lotte. 

The following is an abstract of the judgment of Sir James Hannen, taken 
from the Pall Mall Budget : — 

He said that the questions he had to dispose of were reduced to two; 
namely, what were the contents of the will, and whether it was destroyed by 
the testator. It was a great misfortune that the Court, in arriving at its con- 
clusions, had to rely on secondary evidence, and had not even the assistance 
of the draught of the will in question. He had felt the full force of the argu- 
ments that had been addressed to him on the subject; and he at once said 
there was undoubtedly great danger in adopting evidence derived from the 
recollection of any witness, and more especially when that witness was an in- 
terested party. But there would be great danger if he laid down as a rule, 
that in cases where a will could not be produced, either on account of fraud or 
by the results of accident, the Court was to be precluded from having the fact, 
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whether the will was executed or not, proved by parol evidence. Without 
doubt, if the evidence on the subject of the will had been given by a profes- 
sional man who had drawn it up, it would have been more satisfactory than 
that given by a lady; but then he had to remember that Miss Sugden’s posi- 
tion was an exceptional one. She was the daily companion for many years of 
one of the greatest lawyers who ever lived, and of one who took delight in 
making plain to uninstructed minds difficulties that existed in various branches 
of the law. She had had an opportunity of becoming acquainted with the in- 
tentions of her father as regarded the ultimate disposition of his property at 
his death; and it was most important to know that that lady’s integrity was 
not in question. Having minutely reviewed the evidence given in corrobora- 
tion of Miss Sugden’s recollections, his Lordship said, that, with regard to the 
contents of the will, he came to the conclusion that its contents were as Miss 
Sugden said they were, with the exception of the bequest of £750 to the pre- 
sent Lord St. Leonards; and he directed the declaration to be amended to that 
extent. His Lordship then proceeded to deal with the second branch of the 
subject; viz., whether the will was destroyed by the testator. After reviewing 
that part of the subject at length, his Lordship said he was at a loss to dis- 
cover any assignable motive on the part of the deceased peer for such a pro- 
ceeding. He could not fora moment think that his Lordship would destroy 
an instrument which would throw all his affairs into confusion, and bring 
about that litigation which he was so anxious to avoid. Having referred to 
the security which the law now provided for the safekeeping of wills in the 
registry of the Court, and which was so much neglected by the public, his 
Lordship concluded by pronouncing that the will of 1870 was duly executed 
and attested ; that the codicils were duly executed and attested; and that the 
contents of the will were as set up by Miss Sugden in the declaration, with the 
exception he had stated. 


Tue Law Reports. — The Council of Law Reporting announced, that, in 
consequence of the important changes made by the Judicature Acts, the first 
series of the Law Reports would be wound up with the year 1875, and a new 
issue would be commenced with the year 1876; and that a general Digest of 
the Law Reports, from the commencement down to the end of 1875, would be 
published. 

In arranging the plan of the new series, the Council have come to the con- 
clusion that it is inexpedient that the reports of all the Divisions of the High 
Court of Justice should be thrown together into the same volume. The equity 
business, as it may be called, will be mainly confined to the Chancery Division; 
while what has hitherto been called the Common Law business will be princi- 
pally confined to the Queen’s Bench, Common Pleas, and Exchequer Divisions. 
The Council have therefore decided to keep the reports of the Chancery Divi- 
sion separate from the other Divisions. As the Queen’s Bench, Common 
Pleas, and Exchequer Divisions, have each exclusive jurisdiction over certain 
branches of business, and as each Division will furnish matter enough for one 
volume a year, there will be a separate volume of reports for each of those 
Divisions. In order that every volume of the Law Reports may be completed 
in the year of publication, the reports of cases in the Probate, Divorce, and 
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Admiralty Division, will be included in a fifth volume, together with the Ec- 
clesiastical Cases in the Court of Arches, and the Admiralty and Ecclesiastical 
Appeals to the Privy Council. _The Crown Cases Reserved will be included in 
the same volume as the Reports of the Queen’s Bench Division ; and the Bank- 
ruptey Cases, as at present, in the volumes of the Chancery Division. There 
will be no separate volume for the Court of Appeal; but the appeals will be 
reported in the same volumes as the decisions of the courts of first instance, 
in the manner in which appeals from the Common Law Courts to the Ex- 
chequer Chamber have been hitherto reported. 

The reports of appeals to the Privy Council and the House of Lords will 
be published separately from the others; but the Privy Council Cases, the 
English, Scotch, and Irish Appeals, and the Divorce Appeals, will be published - 
in the same volumes, instead of separately as heretofore. 

By these arrangements, it is calculated that there will be eight complete 
volumes in the year, — three volumes for the Chancery Division, one for each 
of the other Divisions, and one for the Appeals. The reports of the Chancery 
Division will constitute the ‘* First Series;’’ those of the other Divisions, in- 
cluding the Admiralty and Ecclesiastical Appeals, will form the ‘* Second 
Series;’’ and the other Appeals to the Privy Council and the House of Lords 
will be comprised in the ‘* Third Series.”’ 

The Council have decided upon the following mode of citation as the most 
convenient : — 

Law Rep. 1 Chan. Div. or briefly 1 Ch. D. 

Law Rep. 1 Q. B. Div. “« —1Q.B.D. 

Law Rep. 1 C. P. Div. « 1¢CP.D. 

Law Rep. 1 Ex. Div. “«  1Ex. D. 

Law Rep. 1 Misc. Div. “1 Mise. D. 

(This will include the Probate, Divorce, Admiralty, and Ecclesiastical Cases.) 
Law Rep. 1 App. Cas., or briefly 1 Ap. Ca. 
(Which will include both the House of Lords and Privy Council Cases.) 


+ BatTLEpORE AND SHuTTLECOCK. — The Pall Mall Gazette mentions, in 
the following paragraph, a difficulty which arose in appeals from county courts 
at the commencement of the Judicature Act: — 

Another slight and temporary hitch has occurred in the working of the 
Judicature Act, in connection with the appeal from county court proceedings. 
An application was made on Wednesday to the Common Pleas Division of the 
High Court for liberty to appeal from a county court, and to ask that a Divi- 
sional Court might be appointed to hear the appeal. The appeal being from 
a decree for the specific performance of a contract for the sale of land, it would, 
before the Act, have been decided by a Vice-Chancellor; but, by section 45 
of the act, this jurisdiction has been taken away, and transferred to a Divi- 
sional Court, which, however, had not yet been constituted. In these circum- 
stances, the unfortunate appellant has been put to some difficulty to obtain a 
hearing for his appeal. He applied to the Master of the Rolls, who referred 
him to a common-law division; and he applied to Mr. Justice Lush at cham- 
bers, who gave him two days to come to a Divisional Court. On his applying 
on Wednesday to the Common Pleas Division, his counsel was immediately 
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asked why he did not go to Vice-Chancellor Malins. Mr. Byrne said he had 
been to him the previous day, and he was now driven to their Lordships. 
Their Lordships, however, informed him that there was no Divisional Court 
yet constituted for the hearing of these appeals; and by the County Courts’ 
Act, which was a later act, he should go to a judge in chambers. Mr. Byrne 
urged that he had done so, but had been sent by the learned judge toa Di- 
vision. It was then suggested that he should return to Mr. Justice Lush, 
and urge that he had now been, as directed, before a Division; and it was in- 
timated, that, under such circumstances, Mr. Justice Lush might possibly en- 
large the time. It was, at any rate, quite clear that the Court, as then sitting, 
could not entertain the claim. Mr. Byrne thanked the Court for its suggestion, 
and added, as a parting remark, that he had also been tothe Court of Appeal 
in Chancery, but they had declined to entertain the application. Mr. Byrne’s 
client will probably be able by this time to appreciate, more fully than he has 
ever yet done, Sam Weller’s profound remark about battledore and shuttle- 
cock, with law courts, instead of lawyers, for the battledores. 


A Tnroroven Ixvestication. — A Court of Inquiry into the burning of 
the emigrant ship Cospatrick at sea was held; and, after its report had been 
published, the following appeared in Punch : — 


“ The loss of the emigrant ship Crossbones, which took fire on the voyage to Aus- 
tralia, and was burned to the water’s edge, all hands being either burnt or drowned, 
with the exception of one man and a boy, was the subject of an inquiry held yesterday, 

“The court was composed exclusively of shipowners. Mr. Serseant Buzrvuz 
represented the Board of Trade and the charterers, while Mr. Puuyky attended on 
behalf of the relatives of the lost passengers and crew. 

“Mr. Serseant Buzruz, in opening the matter, said that they were met to in- 
quire into the loss of the ship Crossbones by fire, together with nearly five hundred 
lives. No doubt such untoward events would occur ; but, in order to meet the require- 
ments of the Board of Trade, certain witnesses, including the survivors, — one man 
and a boy, — would be called to prove that no blame could be attached to any one, 
and that the vessel was all that could be desired. 

“The survivors, who had been spending the morning at the owners’ office, were 
then brought into court. They looked still very ill. 

“James Jonan, able seaman, deposed that he was one of the crew of the Cross- 
bones; he had been so ever since she was launclied-; she was then called the Death’s 
Head. She went ashore on her first voyage, and strained herself. Was afterwards 
lengthened and rechristened. Every thing went well till the fire broke out. Couldn’t 
imagine how she could possibly have taken fire. The cargo was composed of pitch, 
tar, resin, oil, paraffine, petroleum, rum, brandy, spirits of wine, fireworks, gunpow- 
der, etc. Did not consider that an inflammable cargo. Thought the fire must have 
originated in one of the water-tanks. There were quite enough boats. None of 
7em were of any use. Was saved by clinging to a bit of a raft with the boy. 

“ Sergeant Buzruz. — And that is how you were buoyed up. (Laughter.) 

“ Witness. — Was rescued by the Peruvian bark Pick-me-Up, the captain of 
which treated us most kindly. Hit everybody but us over the head with belaying- 
pins. : 

“ SerseEant Buzruz was most happy to inform the court that it had been inti- 
mated to him that Her Majesty’s government intended presenting the captain, in the 
course of a year or two, with a kaleidoscope and a tin speaking-trumpet. 
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“Examination resumed: Considered the Crossbones one of the safest ships afloat 
until she was lost. Would not have the slightest objection to have gone to sea in 
her again, with the same cargo, provided he was saved, and it was made worth his 
while. Considered lucifer-matches on the top of a powder-barrel or petroleum-cask 
rather ornamental than otherwise. . 

“Mr. Pounky was proceeding to cross-examine the witness, when the court ad- 
journed for lunch. 

“ On its reassembling, Mr. Serseant BuzrFuz submitted to the court that Mr. 
Puunky had no locus standi. 

“Mr. Puunxy said that he appeared for certain persons who were not quite 
satisfied. 

“ Serseant Buzruz. — Some people are never satisfied. 

“Mr. Puunky. —I mean to say that they are not satisfied that the vessel was 
well found. 

“Sergeant Buzruz.— How could she have been well ‘found’ when she was 
lost? (Much laughter, which was not suppressed.) 

The boy who was saved was then called, and corroborated in every particular the 
evidence of the former witness. Thought the fire might have originated in the fore- 
top-gallant mast. Felt very hot after climbing up there. 

“ An experienced stevedore was then called by Mr. Puunxy, and said that he con- 
sidered the cargo a most dangerous one; when he was stopped by Mr. Serseant 
Buzrvz, who called the attention of the court to the fact that witness dropped his 
‘ H’s,’ and was evidently a most objectionable and untrustworthy person. 

“ The court allowed the objection, and the witness was ordered to stand down. 

“ The learned serjeant then said that it appeared to him quite unnecessary to ad- 
dress the court any further. 

“ The court, after consulting for two minutes and three-quarters, said that it was 
certainly most unfortunate that the majority — in fact, a large majority — of the pas- 
sengers and crew of the Crossbones should have met with such a disagreeable fate ; but it 
could not be helped. Every thing that science, experience, and skill, as well as petro- 
leum, pitch, tar, gunpowder, spirits, and other powerful agents, could do, had been 
done ; and the court only hoped that the owners were fully insured. If the unfortu- 
nate captain were before them, the court would have immediately granted him a new 
certificate, in case his old one should have been burnt. The court were unani- 
mously of the opinion that the cargo was of a most harmless description, and properly 
stowed. They would, however, recommend, that, in future, the boats should not be 
launched keel-upwards ; and that, when Captain Shaw returns from Egypt, he should 
be consulted upon the best method of suddenly extinguishing ignited spirits and 
petroleum, as well as fireworks. 

“Mr. Serseant Buzruz entirely concurred with the court, and was happy to 
say that the owners were more than fully insured. 

“ The inquiry then terminated.” 


INDIA. 


Native Litigation. — The mild Hindoo is by nature extremely litigious, a pro- 
pensity which the Indian Government has sought to check by imposing a heavy ad 
valorem stamp-duty on plaints. In spite of this, suits are instituted, not only upon 
the most frivolous, but upon the most extraordinary, causes of action. Thus we find 
in the Indian law reports suits instituted by a member of a Hindoo family against 
the family barber, the only complaint of the plaintiff being that the barber has de- 
clined to operate upon his head. The climax of absurdity was, however, probably 


892 SUMMARY OF EVENTS. 


not reached until the trial of an action which is reported in a recent number of the 
Calcutta Weekly Reporter. The plaintiff instituted a suit against the defendants in 
the court of a Moonsiff to recover thirty-three rupees (£3 6s.) as damages, on the 
ground that the plaintiff had invited the defendants to an entertainment at the plain- 
tiff’s house, which entertainment comprised a feast of some 150 persons, and that 
the defendants had, after accepting the invitation, failed to attend, whereby the food 
prepared by the plaintiff for his guests was wasted, and the plaintiff was endamaged, 
The Moonsiff ’s judgment is in the following words: “ This suit is brought for the: 
recovery of thirty-three rupees, being the sum expended by plaintiff for making 
preparations for an entertainment in his house for the defendants. It has been 
proved by plaintiff’s witnesses that defendants accepted the invitation of plain- 
tiff, but did not partake of the feast that was prepared by plaintiff at great ex- 
pense. From this act of the defendants, plaintiff has suffered a loss of thirty 
rupees expended by him in preparing the articles of food necessary for his guests. 
This sum he would not have expended had the defendants not accepted his invita- 
tion. As, by this act of the defendants, plaintiff has suffered a loss of thirty rupees 
as proved by his witnesses, I think he will be entitled to recover this sum from the 
defendants.” The case came on appeal to the High Court of Calcutta, which, it is 
hardly necessary to say, overruled the decision of the Moonsiff, saying that they 
failed to find, either in the evidence or the judgment, any ground whatever for hold- 
ing the defendants liable for damages; and adding, “If persons, by accepting an 
invitation to their neighbor's house, and afterwards failing to attend, were to be held 
liable to recoup the entertainer for the price of the food unconsumed on account of 
their absence, the risk of accepting invitations would be very serious indeed.” — The 
Solicitor’s Journal. 


